
(202) 234-4433 Washington DC www.nealrgross.com
Neal R. Gross and Co., Inc.

Page 1

              DISTRICT OF COLUMBIA

                    + + + + +

        ALCOHOLIC BEVERAGE CONTROL BOARD

                    + + + + +

                     MEETING

---------------------------:
IN THE MATTER OF:          :
                           :
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t/a Barcode                :   Protest
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Retailer CT                :   (Status)
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---------------------------:
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Washington, D.C., Chairperson Ruthanne Miller,
presiding.
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1               P R O C E E D I N G S

2                                        2:48 p.m.

3             CHAIR MILLER:  Okay. We're back on

4 the record for our protest hearing this

5 afternoon, which is Barcode. It's case number

6 13-PRO-00169. Located at 1101 17th Street NW.

7 License number 82039 at ANC 2B. So if you

8 would be so kind as to start with

9 introductions, starting on my right.

10             MR. WOODSON:  Good afternoon,

11 Chairman Miller and members of the Board. I'm

12 Roderic Woodson and my colleagues are Kwamina

13 Williford and Jessica Farmer. We are partners

14 in common and attorneys from Holland and

15 Knight. We are counsel to the Applicant

16 Barcode. And at the table with us is Arman

17 Amirshahi.

18             CHAIR MILLER:  I'm sorry, sir. The

19 microphone is on the table.

20             MR. WOODSON:  Okay I will talk

21 louder.

22             CHAIR MILLER:  Okay. Thank you.
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1             MR. WOODSON:  Chairman of the

2 Board, you know that I enjoy having a chance

3 to actually stand to address you. I think it's

4 a sign of respect. Again, my name is Roderick

5 Woodson and I'm with Kwamina Williford,

6 Jessica Farmer and we are counsel with Holland

7 and Knight and attorneys for the Applicant,

8 Barcode. At the table with us is Barcode's

9 General Manager and one of its owners, Arman

10 Amirshahi who will be providing testimony

11 today for the Board.

12             CHAIR MILLER:  Thank you. And I do

13 want to say that it's certainly not necessary

14 to stand. And that the microphone probably

15 picks you up better seated. But if you really

16 wish to, we'll allow it. So you don't have to

17 stand. Could you introduce yourselves to the

18 record.

19             MR. HIBEY:  Good afternoon. Mike

20 Hibey for the Presidential Cooperative

21 protesting here today. With me at the table is

22 Mr. Michael Fasano. There are additional



(202) 234-4433 Washington DC www.nealrgross.com
Neal R. Gross and Co., Inc.

Page 4

1 protestors.

2             CHAIR MILLER:  Mr. Fasano is?

3             MR. HIBEY:  Mr. Fasano is the

4 President of the Presidential Cooperative

5 Condominium Association.

6             CHAIR MILLER:  Okay.

7             MR. HIBEY:  And a resident there.

8             CHAIR MILLER:  Okay. Welcome. I

9 think you need to come forward so that the

10 microphone can pick you up.

11             MS. NICHOLS:  Abigail Nichols,

12 representing ANC 2B, Advisory Neighborhood

13 Commission 2B, which has a protest.

14             CHAIR MILLER:  Right. Okay.

15             MR. WOODSON:  Robin Diener --

16             CHAIR MILLER:  I guess she's

17 coming forward.

18             MS. DIENER:  Good afternoon. Robin

19 Diener with the Dupont Circle Citizens

20 Association Regulatory Committee.

21             CHAIR MILLER:  Okay, thank you. So

22 first I want to apologize that you all had to
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1 wait as long as you did. Morning hearings took

2 longer than expected. So I also want to say

3 that it appears that this doesn't look like

4 that complicated a case. It looks like a lot

5 of it is about the sidewalk café and a couple

6 of other issues. And I'm wondering, these

7 hearings somehow take a life of their own and

8 take hours and hours for a simple issue. So,

9 you know, if there's anything you all want to

10 stipulate to or have any comments about

11 identifying the issues. You have pretty much

12 in the past. But agreeing that we don't have

13 to go off into other areas that aren't in the

14 PIT. For instance, parking or something I just

15 would open that up for any comment or

16 suggestion.

17             MS. WILLIFORD:  Chairperson

18 Miller, we have not had a chance to speak with

19 opposing counsel about this specifically, but

20 the Applicant would be in favor of

21 stipulations that this is, we think, primarily

22 about the sidewalk café. So issues relating to
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1 valet parking, which we think were addressed,

2 parking, property values, which is mentioned

3 but we see no evidence of, that those issues

4 and also the interior of the establishment,

5 that those issues be taken off the table so

6 that we can focus on the sidewalk café. Again,

7 we did not discuss this with opposing counsel,

8 but we would be open to that.

9             CHAIR MILLER:  Okay. Protestants?

10             MR. HIBEY:  Yes. So we're

11 protesting based on negative impacts of

12 primarily the sidewalk café on peace, order,

13 quiet and pedestrian and vehicular safety. We

14 are not going to be putting on any evidence

15 about property values.

16             CHAIR MILLER:  Okay.

17             MR. HIBEY:  That's all. I do not

18 believe there will be any evidence, the

19 interior is not something that we're focused

20 on at this point. But the connection between

21 the outside and the inside is somewhat

22 relevant related to this case. But the focus
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1 of our case is the negative impacts on peace,

2 order, quiet, pedestrian and vehicular safety

3 due to the operations of the bar, primarily

4 the sidewalk café.

5             CHAIR MILLER:  Okay.

6             MR. HIBEY:  And that's it.

7             CHAIR MILLER:  Okay. So is valet

8 parking an issue?

9             MR. HIBEY:  I don't know what

10 they're doing with valet parking right now. I

11 know that it has been an issue.

12             CHAIR MILLER:  But what are you

13 doing?

14             MR. HIBEY:  I know that it --

15             CHAIR MILLER:  But what about

16 here? Is that going to be an issue or not? I

17 mean.

18             MR. HIBEY:  I guess it'll depend

19 on what they say they're doing about valet

20 parking.

21             CHAIR MILLER:  Well, see, that's

22 what we're trying to-- I mean, you kind of
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1 have the burden of what are the problems

2 you're complaining about. Okay? I don't see it

3 as dependent on what they say today. I mean,

4 you're --

5             MR. HIBEY:  We have complaints

6 about valet parking in the past. I'm not aware

7 of --

8             CHAIR MILLER:  So for you that is

9 an issue that you plan to address?

10             MR. HIBEY:  The way they have

11 operated their valet parking has been an issue

12 and will be evidence in this case.

13             CHAIR MILLER:  Okay. So I just

14 want to identify the issues up front. So then

15 we know that you're focusing on that. Sidewalk

16 café is the major issue. Then you have valet

17 parking, right? Anything else? The doors?

18             MR. HIBEY:  Yes. It's the sound

19 and the noise and all that, that's coming from

20 the establishment. It's not just coming from

21 the sidewalk café.

22             CHAIR MILLER:  Okay. All right.
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1 Then I guess-- what's in Barcode's PIT, in

2 your summary?

3             MR. HIBEY:  Excuse me?

4             CHAIR MILLER:  What's in your

5 summary on your PIT? That's what it looks

6 like, that's what you're saying?

7             MR. HIBEY:  Yes.

8             CHAIR MILLER:  So nothing's

9 changed as far as narrowing the issues any

10 further. It says valet service, interior

11 operations, sidewalk café, sound system,

12 security and crowd control.

13             MR. HIBEY:  Yes.

14             CHAIR MILLER:  Okay. All right.

15 Let's go to witnesses. How many witnesses you

16 each are going to have or how you plan to

17 proceed. Okay?

18             MS. WILLIFORD:  We have a

19 preliminary motion which may address some of

20 this, but we would have one affirmatively,

21 potentially two on rebuttal if necessary.

22             CHAIR MILLER:  Okay. Okay, I
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1 understand your going to make a motion in a

2 minute. Okay. Mr. Hibey.

3             MR. HIBEY:  We have four witnesses

4 of our own. And I believe Ms. Nichols and Ms.

5 Diener may also make statements or testimony

6 they want to read.

7             CHAIR MILLER:  Okay.

8             MR. HIBEY:  Sorry. Four witnesses

9 plus Ms. Diener and Ms. Nichols may have

10 testimony or statements they want to read.

11             CHAIR MILLER:  Okay. Is that

12 correct, Ms. Nichols? Ms. Nichols do you plan

13 to testify?

14             (Off mic comments.)

15             CHAIR MILLER:  Okay. We got it.

16 All right. So that's six, basically, for

17 Protestants. Okay, now do you have a motion?

18             MS. WILLIFORD:  Sure. We didn't

19 speak about that, but if they're going to

20 testify about those two pieces, we would be

21 happy to stipulate something to that, just to

22 say that's what their guidelines are in terms
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1 of limiting the number of people. And maybe we

2 can talk about that.

3             CHAIR MILLER:  Okay.

4             MS. WILLIFORD:  But I do have a

5 motion.

6             CHAIR MILLER:  Okay.

7             MS. WILLIFORD:  The Applicant has

8 a motion at this time to establish the burden

9 of proof to be on the Protestants to show that

10 Barcode is not entitled to a renewal under the

11 conditions of its existing license. DC

12 Official Code 25-311a is only a portion of

13 ABRA's Code that discusses the burden of

14 proof. That provision specifically says, the

15 Applicant bears the burden of proof relating

16 to an application. Provision relating to

17 additional considerations for licenses, which

18 is 25-315, goes further and it's silent on the

19 issue of burden, but it does establish if

20 there's no objection to the appropriateness of

21 an establishment filing for renewal, that it's

22 presumed to be appropriate under locality
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1 section or portion of DC where it's located.

2 And it's only if there is an objection lodged

3 that this Board actually hears discussion

4 relating to that application for renewal.

5             Under existing ABRA code, it is

6 not entirely clear where the burden would be.

7 However, under the DC Administrative

8 Procedures Act, Section 2-509, the proponent

9 of a change shall have the burden of proof in

10 connection with any Administrative proceeding.

11 And here is where we have the objection of the

12 Petitioner to the renewal of a license that

13 ABRA has already established was proper and

14 appropriate.

15             Because of the DC Administrative

16 Procedures Act, that would make the Protestant

17 the proponent of the rule and hence the one

18 that has the burden of proof in this instance.

19 ABRA regulations make it clear that if there

20 are provisions that are intended to be

21 consistent with the DC Administrative

22 Procedures Act and, because of that, the



(202) 234-4433 Washington DC www.nealrgross.com
Neal R. Gross and Co., Inc.

Page 13

1 regulations on the DCAPA should govern. In

2 addition, this rationale is consistent with

3 the 1982 decision of the DC Court of Appeals,

4 Donnelly versus District of Columbia. And this

5 case was provided to opposing counsel and also

6 to the General Counsel prior to the hearing.

7             In this case, in Donnelly versus

8 District of Columbia, here the licensee was up

9 for renewal. The Protestant objected to the

10 renewal on the basis of moral character, and

11 the DC Court of Appeals held that the

12 Petitioners had the burden of showing a change

13 in circumstances. And because of that, it's

14 similar to the situation here. The Board

15 already approved the license and but for the

16 Protestant bringing the license to show a

17 change in circumstances, the license would go

18 forward.

19             Because the Protestant actually is

20 bringing forward a change for the Board to

21 consider, the burden of proof should be on the

22 Protestants, consistent with the APA,
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1 consistent with this DC Court of Appeals

2 decision. In addition to that, it just makes

3 practical sense to proceed in that manner. The

4 issues that will be brought before the Board,

5 the Applicant really would not know in this

6 instance.

7             They are presumed that if there's

8 no, if there's no objection they are presumed

9 to get their renewal. If the Protestant raises

10 issues, they should have the burden of not

11 just identifying issues, but proving that

12 those issues are in fact ones that merit a

13 change in the Applicant's license. Because of

14 that, we respectfully submit that the Board

15 make the determination that burden is in fact

16 on the Protestants to show that the Applicant

17 is not entitled to renewal or renewal with

18 certain restrictions. Thank you.

19             CHAIR MILLER:  When did you

20 provide the court documents to our General

21 Counsel and the opposing parties?

22             MS. WILLIFORD:  I did provide the
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1 cases but I can also provide the statutes, as

2 well.

3             CHAIR MILLER:  You have copies?

4             MS. WILLIFORD:  I provided them

5 before the hearing.

6             CHAIR MILLER:  Oh, yes. You did? I

7 just want to get my copy of the APA.

8             MS. WILLIFORD:  Okay.

9             CHAIR MILLER:  Ms. Williford, what

10 section? It's 2-509 of the APA?

11             MS. WILLIFORD:  Yes. 2-509.

12             CHAIR MILLER:  Where?

13             MS. WILLIFORD:  B, 2-509(b). The

14 first sentence.

15             CHAIR MILLER:  Mr. Hibey, when did

16 you get the notice of this issue?

17             MR. HIBEY:  I just heard it for

18 the first time. I have two cases at about 10,

19 something like that. I don't know what these

20 cases have to do with the issues.

21             CHAIR MILLER:  Well, I mean, I

22 think --
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1             MR. HIBEY:  The issue in this case

2 is that we're protesting on the basis of

3 appropriateness. And so you can't ever get to

4 these cases to get into this issue We are

5 saying that the bar picked this location based

6 on its peace, order, quiet, pedestrian nature.

7             CHAIR MILLER:  Okay. Okay.

8             MR. HIBEY:  So that alone

9 establishes it's on their burden to prove

10 appropriateness. They're not getting into any

11 of these--

12             CHAIR MILLER:  I think that --

13             MR. HIBEY:  -- issues.

14             CHAIR MILLER:  -- to maybe even

15 addressing the burden of going forward first,

16 basically. I mean, what happens in our cases

17 is we hear from the investigator first anyway.

18 And they're going to give us a report which

19 should reflect whether the establishment's

20 been in compliance. Whether there are any

21 problems. I think what the Applicant is saying

22 in this case, that this is a renewal. So they
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1 have that history. And if there have been no

2 problems, or whatever, then the burden should

3 turn to the Protestants as to, well, what's

4 the problem? And then you say what the problem

5 is. And then they respond to it. Am I

6 characterizing that right?

7             MS. WILLIFORD:  Yes. We're not

8 questioning their ability to put this evidence

9 on.

10             CHAIR MILLER:  Right.

11             MS. WILLIFORD:  Just in terms of,

12 because the issue is being raised by the

13 Protestants, it should be their burden to

14 establish it, not the Applicant.

15             MR. HIBEY:  It's my understanding

16 that it's contrary to the statute.

17             CHAIR MILLER:  Where? Which --

18             MR. HIBEY:  I don't have the

19 statute with me. I didn't know we would be

20 discussing this issue. But it's my

21 understanding that the burden in all of these

22 cases from the initial statute, not digging
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1 down deep. I think it's 446, burden's on the

2 license holder to prove appropriateness.

3 Always has been. Unless --

4             MEMBER ALBERTI:  May I ask a

5 question.

6             CHAIR MILLER:  Sure, yes. Go

7 ahead.

8             MEMBER ALBERTI:  Mr. Hibey, I

9 think, as I heard it, that Ms. Williford is

10 not arguing so much the interpretation of the

11 ABRA statute, but she's saying that there's

12 another statute. There's Administrative Law

13 that applies here. And the way she interprets

14 that is that the Protestants there become the

15 proponents of a change. And she's saying that

16 should apply. So I'd like to hear your

17 arguments. We're not arguing. I don't think

18 there is any argument about what the DC Title

19 25 says. It's whether the Administrative Law

20 statute comes into play and how you interpret

21 that. So I'd like to hear your arguments

22 focused on that. I don't know if that's
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1 helpful.

2             MR. HIBEY:  I don't have the

3 statute. I'm not sure of what to say on that.

4 All I know is, you know, if this was an issue

5 it should have been raised in the beginning of

6 this hearing so that we had an opportunity to

7 look at it. And burden is clear from the

8 statute and applies to this Board. It's on the

9 license holder. We are protesting the renewal

10 of the license. We're not protesting for

11 change. We're protesting renewal.

12             CHAIR MILLER:  Okay. Have you had

13 a chance to look at the case that they're

14 relying on, the Donnelly case?

15             MR. HIBEY:  I did glance at it.

16 But I don't know whether it has anything to do

17 with this situation.

18       CHAIR MILLER:  Okay. Well, unless it's

19 bad law, 1982 doesn't matter. But, again, so

20 I am just glancing at it, because we just got

21 this case. Right? And there's this paragraph

22 I think is relevant to the argument she's
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1 making. It says, since this case concerned an

2 application for transfer of a license, rather

3 than initial granting of a license, we must

4 presume that the matter of moral character was

5 determined by the Board when the original

6 license was issued. As such, Petitioners have

7 the burden of showing changed circumstances

8 relating to the moral of Safeway's principal

9 officers. So the way I read it to apply here

10 is, if they got a license three years ago and

11 we looked at all these issues before and

12 decided that it was appropriate, then the

13 Petitioners have the burden now of saying,

14 well what's changed? Why isn't it appropriate?

15             MR. HIBEY:  The reason why it's

16 completely different in this situation is

17 because, at the time when you granted initial

18 license, there's no operations. So there's no

19 knowledge.

20             CHAIR MILLER:  Right.

21             MR. HIBEY:  There's no looking

22 into peace, order, quiet, effective pedestrian
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1 and vehicular safety. You can't assess that.

2             CHAIR MILLER:  No, we did that.

3             MR. HIBEY:  Prior to obtaining a

4 license.

5             CHAIR MILLER:  We do that. When we

6 have a protest, we do that.

7             MR. HIBEY:  But you can't assess

8 what has actually taken place.

9             CHAIR MILLER:  Right. We don't

10 have a history, which we do now. Yes.

11             MR. HIBEY:  And so it's completely

12 different. We're not talking about changed

13 circumstances. We're talking about the

14 operation of this business in that initial

15 time period.

16             CHAIR MILLER:  Okay. I don't know,

17 maybe we have to rule on this one right now.

18 I don't know. It would have been better to get

19 it in advance; we could read the whole case

20 and everything. But I think it's similar to a

21 case that we had before, in which the

22 Applicant chose not to put on a witness first,
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1 and then just chose to put on rebuttal

2 witnesses after they heard what the challenge

3 was. And so, you have that option anyway. Are

4 there comments of Board Members? Unless you're

5 all ready to vote on this. I'm just not sure

6 we-- not hearing--

7             MEMBER ALBERTI:  Well, I mean,

8 they give us a difficult situation here.

9 Because, on one hand, the decision here could

10 potentially affect how the Applicants put on

11 their case. So that's why it's so difficult.

12 Because we can't just assume that it's not

13 going to and say we're going to take care of

14 this and we'll make our decision in the order.

15 It's not quite that simple here. But if the

16 Applicants have something to say about that.

17             CHAIR MILLER:  Yes. Yes.

18             MR. WOODSON:  It may not be as

19 difficult from another perspective. The

20 question here on the burden is how the Board

21 treats the evidence presented in the record.

22 That's going to be the ultimate choice the
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1 Board makes. Irrespective of the sequence of

2 presentation of evidence, at the end of the

3 day the Board makes its evaluation. In a

4 circumstance where there is a decision to be

5 made on who has the burden, then the character

6 of the evidence changes only to the extent

7 that the Board looks at whether one party or

8 the other has presented the preponderance of

9 the evidence presented in their case. That's

10 really where it lies. So irrespective of where

11 it comes in the record, that's the Board's

12 decision. Whether the Applicant goes first or

13 the Applicant goes second, if you will, the

14 evidence that will be presented will be

15 presented in any event. I would offer to the

16 Board that either way, the Board is not

17 handicapped in its ability to decide this

18 proceeding or to weigh the value of the

19 evidence to be presented. Thus, in that

20 circumstance, that would also serve one other

21 point. And that would allow the Board to

22 consider the merits of the motion being
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1 presented today. And it would not have to make

2 an affirmative decision on the record at this

3 minute, but could fold that into its final

4 decision.

5             CHAIR MILLER:  Okay. Let me ask

6 you this. Because there are two different

7 types of burdens, and it sounds like you're

8 arguing that the Protestants should have the

9 burden of going forward and identifying what

10 the problems are. Am I correct on that?

11             MR. WOODSON:  Yes.

12             CHAIR MILLER:  Okay. Are you of

13 the view that Applicant has the ultimate

14 burden to prove that it's appropriate by

15 addressing those concerns?

16             MR. WOODSON:  Well, that's what

17 the purpose of rebuttal is.

18             CHAIR MILLER:  Mm-hmm. Yes. Okay.

19             MR. WOODSON:  If you will. So as

20 we have had a chance to discuss with the Board

21 on several occasions, where a license is in

22 existence, it begins its life on a renewal
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1 with the assumption that it's okay. It's when

2 the proponents of a protest come forward, that

3 the factual issue is cast into play. We would

4 posit that the participants in going forward

5 with their proceedings gives everyone,

6 including us, a context as to what is going to

7 be the subject of discussion.

8             CHAIR MILLER:  Right.

9             MR. WOODSON:  Let alone what the

10 issues for resolution would be. And thus, on

11 a rebuttal, the Protestants would come forward

12 with its evidence to establish that that which

13 has been posed as the problem is not so.

14             PARTICIPANT:  The burden would be

15 on the Protestants, the ultimate burden.

16             CHAIR MILLER:  That's not what I

17 understood Mr. Woodson to say.

18             MR. WOODSON:  No. I would leave

19 our remarks to those which I've just

20 presented.

21             CHAIR MILLER:  Right. Okay. Okay.

22 Okay. I follow you. I pretty much agree with
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1 what you said. Do you have anything that you

2 want to say, Mr. Hibey?

3             MR. HIBEY:  I'm still a little

4 confused about it.

5             CHAIR MILLER:  Okay. I think that

6 Mr. Woodson was suggesting that we need not

7 vote on this at this moment, since all the

8 Board Members may not have read the decision

9 and digested it all. But I think what he has

10 said, from my experience, makes sense. That,

11 the order of procedure is, first we hear from

12 our investigator and he sets out what the

13 history has been, what the compliance is, or

14 whatever is the context. And if it does make

15 sense that you identify what you think the

16 problems are. And then the Applicant can

17 address what the problems are. Instead of, in

18 some cases where the Applicant goes after the

19 investigator and just lays out all the ways in

20 which it is appropriate. And they get rebuttal

21 anyway. All right. I don't think we're going

22 to rule on it at this point. But they can
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1 proceed under the rules, anyway, by just

2 having rebuttal witnesses go after you if they

3 so choose. Mr. Silverstein.

4             MEMBER SILVERSTEIN:  Madame Chair,

5 first I'd like to apologize, I had dental

6 surgery about two hours ago and it was major.

7 I don't think that this is a time we should be

8 making new law. I don't think that the

9 Protestants have had a chance to argue this

10 case, or to look at and research this to make

11 a reasonable argument. And bad cases, which

12 this becomes, make bad law. I think that this

13 is a very important point that is brought up

14 by the licensee, but I don't think that this

15 is the time we should address it. I think we

16 should be here to do the protest hearing. I

17 think that the point about having the

18 Protestants make their case first so that we

19 can isolate what the problems are, and then

20 allow the licensee to respond to that, rather

21 than to have the license make a case about how

22 wonderful their hamburgers are, when the
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1 Protestant doesn't really care about how

2 wonderful their hamburgers are. If we were to

3 do it that way, we could in fact focus on the

4 issues at hand and move forward.

5             CHAIR MILLER:  Okay. So we're not

6 changing law. They always had the option just

7 to put on rebuttal.

8             MEMBER ALBERTI:  I have a bit of a

9 concern. Unless we have agreement from both

10 parties to proceed that way --

11             PARTICIPANT:  Yes.

12             MEMBER ALBERTI:  What you're

13 suggesting is that the Protestants put on

14 their case first. And unless we have agreement

15 from the parties, without making a decision on

16 this motion, I'm a little leery of doing that.

17 Because, in fact, you are kind of assuming

18 that the motion is in place.

19             CHAIR MILLER:  I think --

20             MEMBER ALBERTI:  I think we ought

21 to hear from the Protestants as to what their

22 views are on what has just been suggested.
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1             CHAIR MILLER:  Well, let me just

2 say this Mr. Alberti, the rules as they exist

3 now, give the Applicant that option. They have

4 a right to put on witnesses. They don't have

5 to. And they have a right to put on rebuttal

6 witnesses.

7             MEMBER ALBERTI:  Absolutely. But

8 it's --

9             CHAIR MILLER:  If they choose not

10 to put on a witness in their affirmative case,

11 then we're not changing the law.

12             MEMBER ALBERTI:  And I'm not

13 telling them to. I'm just saying that we have

14 to recognize that we're not telling the

15 Protestants that they have to go first. But

16 we're saying to the Applicants is, it's your

17 choice whether to put on witnesses before the

18 Protestants are heard. And that's really the

19 issue here. So I think we need to ask the

20 parties how they want to proceed.

21             CHAIR MILLER:  No.

22             MR. HIBEY:  I may need a minutes



(202) 234-4433 Washington DC www.nealrgross.com
Neal R. Gross and Co., Inc.

Page 30

1 for that, but just on one point. If the

2 licensee puts on no evidence and they skip

3 their case in chief, the Board has nothing to

4 base the decision on that may have proven that

5 they are permitted in this location. So I

6 don't think that is appropriate. Although, I

7 mean, it may at times make sense. Like you

8 said earlier, I mean, this isn't the time and

9 place to be making this change. This is not --

10             CHAIR MILLER:  Okay.

11             MEMBER ALBERTI:  Right.

12             MR. HIBEY:  -- been discussed

13 briefly.

14             CHAIR MILLER:  Okay. And it --

15             MR. HIBEY:  This is not the right

16 venue to all of a sudden say --

17             CHAIR MILLER:  We're not going to

18 --

19             MR. HIBEY:  Well you didn't put on

20 rebuttal case when that may not carry the day.

21 If they put on nothing, what if we choose to

22 put on nothing. Then you have nothing.
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1             CHAIR MILLER:  We have the

2 Investigator's Report.

3             PARTICIPANT:  Yes you do.

4             CHAIR MILLER:  Okay. So what I

5 suggest is that the rules are in place. Okay?

6 And then we can look at them and see how we

7 want to treat different burdens. But the rules

8 are the rules. We have rules of procedure. And

9 all I'm saying is, they have choice if they

10 want to put on one witness, two witnesses, no

11 witnesses. I think they have that choice.

12             MR. HIBEY:  Sure if they put on

13 the witnesses.

14             CHAIR MILLER:  Right. And just put

15 on rebuttal witnesses. Do you think they're

16 precluded from doing that?

17             MR. HIBEY:  You don't put on a

18 case that can't put on rebuttal witnesses.

19             PARTICIPANT:  Huh?

20             MR. WOODSON:  Yes, Madame Chair.

21 If --

22             CHAIR MILLER:  All right. Not that
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1 we want to prolong --

2             MR. WOODSON:  If the Protestants

3 determine not to put on a case, not only do

4 they not have a case, but we do have a case.

5 Because the case is established as a matter of

6 evidence by the Investigative Report. And

7 that's the Board's witness. So it's not like

8 we have absence of evidence here. And an

9 absence of assessment is that the parties have

10 chosen, for whatever reason, not to present

11 evidence in the record addressing these

12 issues. So the Board does have an evidentiary

13 record upon which it can make a decision.

14             CHAIR MILLER:  Okay.

15             MR. HIBEY:  Okay. And what if it

16 determines, based on the Protestant's report

17 and his testimony, I mean, the Investigator's

18 Report and his testimony and the other records

19 available to you, including their

20 investigative history, that they are in the

21 wrong?

22             CHAIR MILLER:  Right. Then we'll
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1 draw from that. So I think we'll, you know,

2 address the motion and even respond to the

3 motion. I don't know if you have to put it in

4 writing after -- What? Oh, no. You can't

5 respond. The records are closed. All right.

6 We're not going to rule on this motion. But I

7 think what we're going to do is follow our

8 rules. And I don't believe our rules force

9 them to put on a witness. If they choose not

10 to do so, that will be their choice.

11             MEMBER ALBERTI:  Certainly, Mr.

12 Hibey will have a chance to respond to the

13 motion before us, won't he?

14             CHAIR MILLER:  If we choose to

15 keep the record open.

16             MEMBER ALBERTI:  Pardon?

17             PARTICIPANT:  The motion was

18 filed.

19             CHAIR MILLER:  There's no written

20 motion.

21 (Simultaneous speaking)

22             MEMBER ALBERTI:  (Simultaneous
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1 speaking) -- motion here. It was formally

2 presented. I mean, we will allow you a chance

3 to respond to that motion.

4 (Simultaneous speaking)

5             MEMBER ALBERTI:  I'm sure Ms.

6 Williford will provide you with a written copy

7 of that motion if you so desire.

8             CHAIR MILLER:  It is after the

9 fact. But we can discuss that at the end of

10 the case, whether we want to leave the record

11 open for a written motion and response. So why

12 don't we just see how the case goes and

13 address that at the end of the case? Okay. All

14 right. Any other preliminary matters? Any

15 questions? Okay. In which case I'd like to

16 call our -- Oh, wait. I've got a few

17 preliminary things. You probably know them

18 anyway, but you get an hour and a half each.

19 We hope it doesn't take an hour and a half for

20 each side. That doesn't include opening or

21 closings, I think. And it goes to when you are

22 cross-examining the opposing party's witnesses
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1 that goes to your time. But hopefully we won't

2 get into that time crunch given the narrowness

3 of the issues. And I'm sorry, before we our

4 call of our witness, we'll do opening

5 statements. Does the Applicant have an opening

6 statement?

7             MS. WILLIFORD:  Yes.

8             CHAIR MILLER:  Okay.

9             MS. WILLIFORD:  I do.

10             CHAIR MILLER:  All right.

11             MS. WILLIFORD:  Good afternoon.

12 Barcode is located in a commercial zone in the

13 heart of one DC's most prominent business

14 areas at Seventh and Canal. Prior to Barcode

15 opening in 2010, the owners put a lot of

16 thought into their business plan. They thought

17 through the type of cuisine, hours, sidewalk

18 café, bar, and ability to have a DJ and a

19 valet. They wanted this to be a place that

20 offered high-end lunch, happy hour and a late

21 night dinner to service the business

22 professionals and government officials. They
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1 also wanted it to be a place where people

2 could regularly enjoy the bar atmosphere and

3 a DJ.

4             They have been able to

5 successfully execute this plan, creating a

6 very popular venue frequented by local

7 residents, business professionals and a wide

8 range of people, from dignitaries, such as

9 Donald Rumsfeld, to sports celebrities like

10 Kevin Durant.

11             On select days, they are

12 attracting a significant number of people.

13 It's because of the success in attracting

14 people that we believe the Protestants take

15 issue with this license. DC Code 25-313 and

16 25-315 sets forth the appropriate standards

17 for ABRA establishments and governs the

18 renewal of a license. We understand the

19 Protestants are here on the basis of peace,

20 order, quiet, parking and vehicular traffic.

21 The evidence presented today will show that

22 this is an establishment that has been in
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1 operation for approximately four years and has

2 an investigative history with a strong record

3 of compliance.

4             Regarding noise, the evidence will

5 show that the Noise Task Force regularly

6 visited Barcode. On each occasion found

7 Barcode's operations did not violate noise

8 standards. The evidence will show there's two

9 reported noise citations that were immediately

10 addressed.

11             The evidence will also show that

12 there is a commitment to working with the

13 community. There were concerns brought to

14 Barcode's attention, they were addressed.

15 Regarding parking, the evidence will show the

16 establishment has a significant amount of foot

17 traffic, both metro and bus accessible, that

18 there are parking garages available, as well

19 as street parking available. In addition, they

20 offer valet parking. This has been raised as

21 an issue. But since that time, it's been

22 addressed by them taking proactive measures to
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1 move where the valet parking is located, which

2 was a subject of prior concern.

3             In addition, occupancy may be

4 raised by the Protestants. But the evidence

5 will show there's only one reference to ABRA

6 investigating Barcode regarding occupancy. And

7 they found that there should be no further

8 action. Moreover, the evidence will show no

9 citations for over occupancy by any DCRA

10 officials or Fire Marshalls, who are the

11 entities that primarily go to activity

12 regarding occupancy.

13             As you listen to the testimony or

14 view the evidence before you today, ask

15 yourself, is this establishment a public

16 safety issue or one that is operating in a

17 manner that warrants any additional

18 restrictions, specifically on the sidewalk

19 café, which we think is at issue here? Or is

20 this an establishment that should be applauded

21 for executing a successful plan that attracts

22 a variety of patrons to the city and has shown
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1 a strong record of compliance with ABRA's

2 rules and regulations?

3             An establishment that has earned

4 its license renewal without any added

5 restrictions. We respectfully submit that the

6 evidence will show the latter, and we will be

7 asking for the renewal of Barcode's license

8 without any further restrictions. Thank you.

9             CHAIR MILLER:  Okay. Thank you.

10 Mr. Hibey?

11             MR. HIBEY:  Yes. Barcode is

12 operating and using its space inappropriately

13 and illegally. It is violating numerous

14 regulations and statutes and its own permits

15 it has. These violations and its inappropriate

16 use has direct impact on the Presidential,

17 which is down the street from where Barcode is

18 operating. And those direct impacts are noise,

19 disruption from their enjoyment in their

20 homes, and there are serious safety concerns

21 due to the overcrowding in the sidewalk café,

22 on the sidewalk and carrying all the way into
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1 the street. All of these issues are directly

2 connected to the operation of Barcode and the

3 way Barcode is operating inappropriately and

4 illegally.

5             Their sidewalk café has been

6 expanded beyond its permitted space. It has

7 been allowing people well in excess of the

8 amount permitted on their sidewalk café. And

9 beyond that, it is creeping out into the

10 sidewalk and into the streets, causing serious

11 safety concerns.

12             This is a location that is

13 actually on L Street. The bar and the sidewalk

14 café is on L Street, even though the address

15 for this business is 1101 17th Street. So the

16 connection between Presidential and Barcode is

17 closer. Because even though the address is

18 1101 17th Street, it's an office building that

19 extends down onto L Street. In the same light

20 the Presidential, it's address is on 16th

21 Street, but it backs down L Street. And the

22 back-end of Presidential is where, there is
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1 also an alley behind it, and patrons from

2 Barcode exiting come down the alley. But even

3 aside from that, the noise directly from the

4 sidewalk café, people outside, as well as the

5 music coming from the interior, is negatively

6 affecting the peace, order, quiet of the

7 neighborhood. And that's what we will show in

8 this case.

9             CHAIR MILLER:  Okay. Thank you.

10 All right. I don't think we have any other

11 opening statements. All right. I'm going to

12 call our Investigator up now. Can I swear you

13 in?

14             MR. BRASHEARS:  Yes.

15             CHAIR MILLER:  Do you swear to

16 tell the truth, the whole truth, nothing but

17 the truth?

18             MR. BRASHEARS:  I do.

19             CHAIR MILLER:  Okay. Thank you.

20 Have a seat. Whenever you're ready, what would

21 you like to tell us about Barcode?

22             MR. BRASHEARS:  Yes, ma'am.
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1             CHAIR MILLER:  Okay.

2             MR. BRASHEARS:  My name is Mark

3 Brashears, I'm an Investigator here at the

4 ABRA. I was assigned the protest of Barcode

5 Corporation, trading as Barcode. I conducted

6 the investigation of Barcode, which is located

7 on the corner of 17th and L Street Northwest.

8 To the east is 16th Street Northwest and North

9 is M Street Northwest.

10             Although the establishment is on

11 17th Street Northwest, the entrance is on L

12 Street Northwest. The renewal CT license

13 application for 1101 17th Street Northwest,

14 was protested by the Advisory Neighborhood

15 Commission, ANC 2B, represented by Abigail

16 Nichols, the Dupont Circle Citizens'

17 Association represented by Mrs. Robin Diener

18 and The Group of Five or More, represented by

19 Ms. Beatrice Brickell Lee.

20             According to the District of

21 Columbia Geographic Information System, GIS,

22 there are 28 ABRA licensed establishments
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1 operating within 12 feet of Barcode. In

2 addition, there are no schools, recreation

3 centers or public libraries located with 400

4 feet of the establishment. The protest issues

5 set forth were adverse impact on peace, order

6 and quiet: adverse impact on residential

7 parking and vehicular and pedestrian safety:

8 and adverse impact on real property values.

9             On Wednesday, April 9, 2014, I

10 telephonically interviewed Ms. Kwamina

11 Williford, the attorney for Holland and Knight

12 Law firm. Ms. Williford represents Barcode in

13 matters relevant to the ongoing protest. Ms.

14 Williford stated that it was her understand

15 that the protest issues had to do with bike

16 lane parking in the front of Barcode, as well

17 as valet parking. Noise from the

18 establishment's Sidewalk Café and overcrowding

19 were also brought up as protest issues. Ms.

20 Williford stated that Barcode addressed the

21 issues brought up by the Protestants and was

22 willing to work with them to resolve the
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1 issues.

2             On Friday, 11 April 2014,

3 Investigator Brashears interviewed Mr. Michael

4 Fasano regarding The Group of Five or More's

5 issues concerning Barcode's renewal of their

6 Alcohol License Renewal Application. Mr.

7 Fasano stated that the Group was concerned

8 with what he thought were safety issues.

9             According to Mr. Fasano, Barcode

10 violated the Sidewalk Café Permit by adding

11 umbrellas and expanding the boundaries past

12 authorized limits. Patrons also stand outside

13 the sidewalk café when it is in operation. Mr.

14 Fasano stated that the noise is also a factor,

15 as Barcode props their establishment doors

16 open and music can be heard in the neighboring

17 apartments.

18             Mr. Fasano also stated that

19 recently Barcode blocked the bike lane on L

20 Street Northwest for the establishment's use.

21 On one occasion Mr. Fasano said that Barcode

22 had a motorcycle exhibition that featured 3-
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1 wheel motorcycles doing wheelies in the street

2 in front of the establishment.

3             On Friday April 11, 2014,

4 Investigator Brashears telephonically

5 interviewed Ms. Robin Diener regarding the

6 Dupont Circle Citizens' Association issues and

7 concerns with Barcode's renewal of their

8 alcohol license. Ms. Diener stated that the

9 Dupont Circle Citizens' Association was

10 concerned about parking issues in the area

11 around Barcode. In addition, she stated the

12 noise was an issue from the establishment's

13 sidewalk café and that residents in the

14 apartments across the street complained when

15 the sidewalk café is in operation. Ms. Diener

16 also stated that Barcode's sidewalk café was

17 located on L Street Northwest, but the

18 establishment's actual address is listed as

19 17th Street Northwest. Ms. Diener stated that

20 it was the desire of the Dupont Circle

21 Citizens' Association that Barcode move their

22 sidewalk café to 17th Street Northwest side of
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1 the establishment.

2             On Tuesday, 15 April 2014, I

3 telephonically interviewed Ms. Abigail Nichols

4 regarding the ANC 2B's issues and concerns

5 with Barcode and the Alcohol Renewal License.

6 Ms. Nichols stated that she thought the

7 sidewalk café at Barcode was too large in

8 reference to the permit. She believed that the

9 sidewalk café was overcrowded when in use and

10 this contributed to the noise level. Ms.

11 Nichols also stated that the valet parking at

12 Barcode contributed to the noise and traffic

13 issues in the area. Ms. Nichols also stated

14 that Barcode sometimes blocks the bike lane in

15 front of the establishment.

16             ABRA investigators monitored

17 Barcode on 12 occasions from March 20, 2014

18 until April 18, 2014, and no ABRA violations

19 were observed. Barcode was monitored during

20 all hours to determine noise, pedestrian

21 traffic, trash and routine day-to-day activity

22 in the surrounding area. In reference to the
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1 sidewalk café, according to the Certificate of

2 Use, the Sidewalk Café Permit, the approved

3 dimensions of the Sidewalk Café are 67 feet

4 long by 12 feet wide for a total of 804 square

5 feet. The Certificate of Use lists 13 tables,

6 40 chairs and 4 umbrellas.

7             Although the sidewalk café at

8 times does seem crowded, there was no

9 occupancy that I could find listed for it. In

10 reference to the bike lane, there were no

11 issues noted with the parking in the bike lane

12 during ABRA monitoring. Valet parking: During

13 monitoring, valets were seen driving cars away

14 from the establishment. There were times when

15 cars were staged in the bike lane momentarily

16 while the valets moved the vehicles, and it

17 was kind of a slow process, but none were left

18 in the bike lane.

19             ABRA investigators conducted a

20 regulatory inspection on April 9, 2014, and

21 the establishment had two ABRA violations.

22 Barcode received a warning citation for not
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1 having the required Pregnancy and 21 Warning

2 Sign posted, and for not having required ABRA

3 window lettering. Those issues were taken care

4 of on the spot that day. The established ABC

5 Manager was present at the time of the

6 inspection. During the regulatory inspection,

7 Barcode's sidewalk café was checked again for

8 compliance according to the Certificate of Use

9 and there were no discrepancies noted.

10             The Noise Taskforce comprised of

11 MPD, DCRA and ABRA, monitored Barcode on five

12 separate occasions from March 23, 2014, until

13 April 19, 2014, with no noise violations

14 found. On Sunday 5 April 2014, there were ABRA

15 violations found, in that the use of marijuana

16 on the premises. There was a strong smell of

17 marijuana in the establishment and remnants of

18 marijuana cigarettes were found on the floor

19 and tables.

20             Investigator Jones with ABRA wrote

21 an Investigative Report on that. In addition

22 to the above, patrons were loitering on the
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1 sidewalk that night and in the bike lane, and

2 there was trash in the street. Calls for

3 service from the MPD Crime Analysis Unit were

4 requested on 5 April, but to-date have not

5 been received.

6             As far as parking in the area,

7 there is pay-to-park spaces on L Street at a

8 central parking garage: there are pay-to-park

9 spaces on 17th Street: two PMI parking

10 garages: and pay-to-park spaces on 16th

11 Street: as well as metro rail and a metro bus

12 stop in the area.

13             CHAIR MILLER:  Thank you, very

14 much.

15             MR. BRASHEARS:  Yes, ma'am.

16             CHAIR MILLER:  Okay. Board

17 questions. Mr. Brooks.

18             MEMBER BROOKS:  Thank you, Madame

19 Chair.

20             CHAIR MILLER:  Mm-hmm.

21             MEMBER BROOKS:  Investigator, a

22 couple questions.
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1             MR. BRASHEARS:  Yes, sir.

2             MEMBER BROOKS:  The occupancy on

3 the sidewalk café, was that posted or do you

4 know what that is?

5             MR. BRASHEARS:  No, sir. As I said

6 on the Certificate of Use that I reviewed, it

7 listed tables, chairs, umbrellas and a square

8 footage, but it did not list an occupancy. So

9 at times when I did go in to monitor, it did

10 look crowded. But it had the appropriate

11 number of tables, chairs and did not expand

12 past its boundaries.

13             MEMBER BROOKS:  Okay. And does

14 Barcode have security?

15             MR. BRASHEARS:  Yes, sir.

16             MEMBER BROOKS:  Approximately how

17 many did you see?

18             MR. BRASHEARS:  On the given

19 nights that I was there, there were typically

20 one at the door checking IDs and then several

21 roaming in and out of the establishment.

22             MEMBER BROOKS:  Okay. So they were
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1 roaming on the sidewalk café, also?

2             MR. BRASHEARS:  Yes, sir.

3             MEMBER BROOKS:  Okay. Thank you,

4 Madame Chair.

5             CHAIR MILLER:  Okay. Others? Mr.

6 Silverstein.

7             MEMBER SILVERSTEIN:  Thank you,

8 Mr. Brashears. What is the zoning for Barcode?

9             MR. BRASHEARS:  My understanding

10 is it was zoned commercially, sir.

11             MEMBER SILVERSTEIN:  And do you

12 know the zoning for the Presidential?

13             MR. BRASHEARS:  I'm sorry, sir?

14             MEMBER SILVERSTEIN:  Do you know

15 the zoning for the Presidential?

16             MR. BRASHEARS:  No, I don't, sir.

17             MEMBER SILVERSTEIN:  Okay. No

18 further questions.

19             CHAIR MILLER:  Okay. Others? Mr.

20 Short.

21             MEMBER SHORT:  Okay. Good

22 afternoon, again, Inspector Brashears. How
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1 many other sidewalk café are there in that

2 general vicinity?

3             MR. BRASHEARS:  One moment, sir.

4 Consult my notes. Of the 28 licensed

5 establishments within 1200 feet of Barcode,

6 nine have sidewalk café endorsements on their

7 license, four have similar garden endorsements

8 on their license.

9             MEMBER SHORT:  Okay. And you said

10 you were there to observe Barcode on several

11 different occasions.

12             MR. BRASHEARS:  Yes, sir.

13             MEMBER SHORT:  And you didn't

14 observe any noise issues when you were --

15             MR. BRASHEARS:  Yes, sir. There

16 was some noise coming from the establishment.

17 You know, the people in the sidewalk café were

18 talking and boisterous and there was some

19 noise from the music. But basically, when I

20 walked across the street and up the street, I

21 couldn't hear it. And, in my experience, it

22 wasn't any more excessive than any other, you
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1 know, outdoor venue that I had been there.

2             MEMBER SHORT:  Has the Noise

3 Taskforce been there, do you know?

4             MR. BRASHEARS:  Yes, sir. The

5 Noise Taskforce visited five times during the

6 protest period, with no violations found.

7             MEMBER SHORT:  Thank you, Madame

8 Chair. That's all I have.

9             CHAIR MILLER:  Okay. Others?

10             MEMBER ALBERTI:  Mr. Brashears --

11             CHAIR MILLER:  Mr. Alberti.

12             MEMBER ALBERTI:  -- thank you for

13 your report. Just real quick, when you say

14 that the outdoor café didn't expand beyond its

15 licensed boundaries, how did you determine

16 that?

17             MR. BRASHEARS:  I took a rough

18 estimate. Basically, the dimensions are

19 supposed to be 12 feet from the building and

20 67 feet long. I basically, I paced it off and

21 it looked appropriate. And, again, from that

22 time they didn't expand it, they didn't move
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1 it or change it. And my understanding is

2 that's the way it was licensed for use. It was

3 inspected at the time they started to use it.

4             MEMBER ALBERTI:  Okay. So my

5 question is, you're confident of the

6 measurement of your pacing, and if it was a

7 significant deviation you believe that you

8 would notice?

9             MR. BRASHEARS:  Yes, sir. I felt

10 that it was rather close. Yes, sir.

11             MEMBER ALBERTI:  Okay. Great. Now

12 I see pictures in Exhibits 36, 37 and 38. And

13 I see people outside on the sidewalk in the

14 bike lane. Did you observe these, did you take

15 these pictures?

16             MR. BRASHEARS:  I don't have those

17 exhibits, sir, in my packet.

18             MEMBER ALBERTI:  Well, in your

19 observations did you observe crowds of people

20 -- (simultaneous speaking)

21             MR. BRASHEARS:  No, sir. I believe

22 that was referring to the, I believe that was
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1 taken the night of the Noise Taskforce on

2 April 13.

3             MEMBER ALBERTI:  Okay.

4             MR. BRASHEARS:  We had ABRA

5 investigators on the Noise Taskforce. And I

6 believe one of them sent me the photos and

7 basically apprised me of the situation.

8             MEMBER ALBERTI:  Okay. Can you

9 tell me, this is kind of a nebulous question,

10 but I'll throw it out there. Can you tell me,

11 sir, what activities these people were engaged

12 in out there?

13             MR. BRASHEARS:  That Sunday night?

14             MEMBER ALBERTI:  Yes. Out on the

15 sidewalk, in the bike lane, out, you know,

16 past the curb?

17             MR. BRASHEARS:  No, sir. I mean,

18 other than saying that they're, and again, if

19 you look at the photos, there's trash in the

20 street. People seem to be loitering in the

21 street. There were people outside the sidewalk

22 café. As far as to any illegal activity or
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1 anything like that, I couldn't speak to that,

2 sir.

3             MEMBER ALBERTI:  Okay. So you

4 didn't see people with drinks in their hands.

5 I mean, there was nothing remarkable about

6 what they were doing except that they were

7 hanging out and --

8             MR. BRASHEARS:  No, sir. And my

9 understanding was that Investigator Jones did

10 write a report. But I just found out about the

11 report, so I didn't get a chance to view it

12 prior to coming in to the hearing today.

13             MEMBER ALBERTI:  Report on what?

14             MR. BRASHEARS:  On the --

15             MEMBER ALBERTI:  The Noise

16 Taskforce that evening or?

17             MR. BRASHEARS:  Yes, sir.

18 Basically they found what they believe to be

19 marijuana paraphernalia, like the leftovers of

20 cigarettes.

21             MEMBER ALBERTI:  We're aware of

22 that report.
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1             MR. BRASHEARS:  Yes, sir.

2             MEMBER ALBERTI:  But I was

3 concentrating more on the loitering on the

4 sidewalk and the curbs, and you really can't

5 speak to what was --

6             MR. BRASHEARS:  No, sir.

7             MEMBER ALBERTI:  -- going on.

8 Okay. I have no further questions. Thank you.

9             MR. BRASHEARS:  Yes, sir.

10             CHAIR MILLER:  Others? I have a

11 few questions.

12             MR. BRASHEARS:  Yes, ma'am.

13             CHAIR MILLER:  The sidewalk café,

14 do you know whether that was approved

15 initially with the establishment or whether

16 that was an endorsement that was gotten some

17 time thereafter?

18             MR. BRASHEARS:  I'm not sure,

19 ma'am.

20             CHAIR MILLER:  Okay.

21             MR. BRASHEARS:  I just know that

22 what I saw was valid during the protest
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1 period.

2             CHAIR MILLER:  Okay. Do you have

3 any observations outside the protest period?

4 I mean, is this an area of the city where you

5 have gone into this establishment over the

6 years, or no?

7             MR. BRASHEARS:  I've been there

8 previously once or twice for regulatory

9 inspections. And normally the owner was there.

10 He met us at the establishment. Everything was

11 in order and there were no violations when I

12 was there for regulatory inspections or when

13 I did routine monitoring of the establishment

14 in the evenings.

15             CHAIR MILLER:  So, was that over a

16 year or two or?

17             MR. BRASHEARS:  Probably two to

18 three times over the last year. Yes, ma'am.

19             CHAIR MILLER:  Last year, okay. I

20 notice that the hours are, at least the

21 operation hours are 8 a.m. to 5 a.m. Is that

22 common in the area to go until 5 a.m.? Do you
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1 know?

2             MR. BRASHEARS:  No, ma'am. No,

3 ma'am. I can't speak to that.

4             CHAIR MILLER:  Okay. Do you know

5 whether the agency has had noise complaints

6 related to the café or this establishment

7 other than what's in the investigate history?

8             MR. BRASHEARS:  Not that I'm aware

9 of, ma'am. No.

10             CHAIR MILLER:  Okay. Do you have

11 an opinion about, I think I may have heard

12 this in the opening statement, I'm not sure.

13 But there's an issue about a suggestion that

14 the sidewalk café be moved to 17th Street.

15             MR. BRASHEARS:  Yes, ma'am.

16             CHAIR MILLER:  Do you have an

17 opinion about that or any thoughts about that?

18             MR. BRASHEARS:  I actually, I

19 think I spoke with one of the Protestants

20 about it. I think the issue is there really

21 isn't the space. And I don't think there's,

22 like, a main entryway to get into Barcode from
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1 that area. So it didn't really look feasible.

2 But, again, you know, I'm sure anything is

3 possible.

4             CHAIR MILLER:  Okay. And one

5 general question, if you can answer it not.

6 Either based on your review during the protest

7 period and your knowledge over the years,

8 could you characterize this establishment as

9 a good act or a bad act or a mix. Do you have

10 an opinion not that?

11             MR. BRASHEARS:  Well I think the

12 history of any establishment is the tell-all.

13             CHAIR MILLER:  Mm-hmm.

14             MR. BRASHEARS:  But from my

15 experience as an investigator, there are those

16 establishments that seem to pop up on the

17 radar quite a bit, that we have to do more

18 monitoring at. And Barcode does not seem to be

19 one of those establishments.

20             CHAIR MILLER:  Okay. Thank you.

21 Any other Board questions? Applicant?  Okay.

22             MS. WILLIFORD:  If I may approach
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1 the witness. I would like to hand him his

2 report which has copies of the pictures

3 because there's some questions about the

4 pictures.

5             CHAIR MILLER:  You don't have an

6 objection do you?

7             MS. WILLIFORD:  Mr. Brashears,

8 thank you very much for your testimony and for

9 your report. Just wanted to walk through, I

10 have a few questions, but I'm going to start

11 off with some of your exhibits to make sure we

12 understand them. First, I would turn your

13 attention to, before we get to that point. Do

14 you adopt this report as part of your

15 testimony?

16       MR. BRASHEARS:  Yes, ma'am.

17             MS. WILLIFORD:  Okay. I want to

18 turn your attention to one of the pictures.

19 It's page 20, Exhibit number 20 of your

20 report. Is this a picture that you took?

21             MR. BRASHEARS:  Yes, ma'am.

22             MS. WILLIFORD:  Do you recall what
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1 day you took this picture?

2             MR. BRASHEARS:  You know I don't.

3 It was probably one of the times that I did

4 the actual, one of the 12 times that I did the

5 monitoring. And I could probably narrow it

6 down because most of the monitoring was done

7 in the evening. There were a couple times in

8 the afternoon, but.

9             MS. WILLIFORD:  Would you know if

10 this weekday or versus a weekend?

11             MR. BRASHEARS:  I believe this was

12 a weekday.

13             MS. WILLIFORD:  A weekday. It

14 looks like on page 21, that would potentially

15 be the same, would that be the same date as

16 the Exhibit on 20?

17             MR. BRASHEARS:  Yes, ma'am.

18             MS. WILLIFORD:  Okay. Potentially

19 a weekday. I want to also draw your attention

20 to Exhibit number 22.

21             MR. BRASHEARS:  Yes, ma'am.

22             MS. WILLIFORD:  Did you take this



(202) 234-4433 Washington DC www.nealrgross.com
Neal R. Gross and Co., Inc.

Page 63

1 picture?

2             MR. BRASHEARS:  Yes, ma'am. This

3 was the day that I did the regulatory

4 inspection.

5             MS. WILLIFORD:  Okay. So which day

6 would that have been?

7             MR. BRASHEARS:  I believe that was

8 9 April. I'm sorry, 9 April. Yes, ma'am.

9             MS. WILLIFORD:  And the 9th of

10 April is a Wednesday? Under your report --

11             MR. BRASHEARS:  Yes, ma'am.

12             MS. WILLIFORD:  Report lists

13 4/9/14 as a Wednesday.

14             MR. BRASHEARS:  Yes, ma'am.

15             MS. WILLIFORD:  And there's

16 someone sitting there but the doors were

17 closed. Was the establishment open at this

18 time?

19             MR. BRASHEARS:  I believe it was

20 just after 11 a.m. I think they had opened for

21 business. Anette(phonetic) was going over

22 things with the ABC Manager. And if I remember



(202) 234-4433 Washington DC www.nealrgross.com
Neal R. Gross and Co., Inc.

Page 64

1 correctly, that was one of the employees that

2 just put out the seats and things, and one of

3 the employees was sitting outside.

4             MS. WILLIFORD:  Calling your

5 attention to some of the exhibits that were

6 referenced by the Board. If you can turn to

7 page 36, if you can have it in front of you.

8 Exhibit 36. It was your testimony that you

9 received -- You did not take this picture, is

10 that correct?

11             MR. BRASHEARS:  No, ma'am. I did

12 not.

13             MS. WILLIFORD:  This is a picture

14 you received from the Noise Taskforce?

15             MR. BRASHEARS:  Yes, ma'am.

16             MS. WILLIFORD:  Do you have an

17 understanding of when this picture was taken?

18             MR. BRASHEARS:  I don't. I'm sure

19 we could get the time, based on the Noise

20 Taskforce report that was written.

21             MS. WILLIFORD:  Were you informed

22 of the day that it was taken?
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1             MR. BRASHEARS:  Yes, ma'am.

2             MS. WILLIFORD:  What day were you

3 informed that this picture was taken?

4             MR. BRASHEARS:  I don't remember

5 the exact day. I would have to reference the

6 Noise Taskforce report. But I do remember it

7 was a Sunday evening, if I remember correctly.

8             MS. WILLIFORD:  And you've seen

9 the Noise Taskforce report?

10             MR. BRASHEARS:  Yes, ma'am.

11             MS. WILLIFORD:  I just want to

12 turn your attention to Exhibit 37. And just

13 ask you, was this also a document you received

14 from the Noise Taskforce?

15             MR. BRASHEARS:  Yes, ma'am.

16             MS. WILLIFORD:  And it would have

17 been your understanding it was taken on the

18 same day as Exhibit 36?

19             MR. BRASHEARS:  Yes, ma'am.

20             MS. WILLIFORD:  And the same with

21 Exhibit 30, well, I guess, regarding Exhibit

22 38. Did you take this picture?
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1             MR. BRASHEARS:  No, ma'am. These

2 were all three from the Noise Taskforce

3 report.

4             MS. WILLIFORD:  Would they have

5 been on the same date?

6             MR. BRASHEARS:  Yes, ma'am.

7             MS. WILLIFORD:  I want to show you

8 what will be marked as Applicant's Exhibit 1.

9 And this has been provided to opposing counsel

10 and you're getting copies. May I approach the

11 witness?

12             CHAIR MILLER:  Yes. Do you have

13 copies for the Board?

14             MS. WILLIFORD:  Yes.

15             CHAIR MILLER:  Okay.

16             MS. WILLIFORD:  May I approach the

17 witnesses?

18             CHAIR MILLER:  Yes.

19             MS. WILLIFORD:  Okay.

20             CHAIR MILLER:  If there's no

21 objection. Okay.

22             MS. WILLIFORD:  I'm going to show
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1 you this document. If you could take a look at

2 that document and let me know if this a

3 document you have seen before.

4             MR. BRASHEARS:  No, ma'am. I

5 haven't.

6             MS. WILLIFORD:  You have not?

7             MR. BRASHEARS:  No, ma'am.

8             MS. WILLIFORD:  You have not seen

9 this document? You did mention that you spoke

10 with the individuals from the Noise -- Can you

11 identify what the document says on top?

12             MR. BRASHEARS:  Noise Taskforce

13 Investigation Results, March 13, 2014 to July

14 18, 2014.

15             MS. WILLIFORD:  And as a part of

16 your testimony, you mentioned that you had

17 conversations with the Noise Taskforce

18 relating to their investigation of Barcode.

19             MR. BRASHEARS:  Yes, ma'am.

20             MS. WILLIFORD:  And in connection

21 with your testimony, you also mentioned that

22 you have seen their Investigative Reports
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1 before.

2             MR. BRASHEARS:  Yes, ma'am.

3             MS. WILLIFORD:  In connection with

4 your testimony, you also said you couldn't

5 recall the potential dates that the

6 Investigative Reports pertained to.

7             MR. BRASHEARS:  Yes, ma'am.

8             MS. WILLIFORD:  By looking at this

9 document, would it refresh your recollection

10 regarding potential dates where Barcode was in

11 fact investigated?

12             MR. BRASHEARS:  No, ma'am. Because

13 there were no Noise Taskforce violations. The

14 violation that occurred the night the photos

15 was taken was actually ABRA, it was listed on

16 the Noise Taskforce report as ABRA violations

17 and the misuse of the facility, basically.

18             MS. WILLIFORD:  Okay. So thank you

19 for clarifying. So to be clear, when the Noise

20 Taskforce monitored and said there was noise,

21 they were telling you there was no ABRA

22 violations?
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1             MR. BRASHEARS:  No, ma'am. They

2 were saying there were no Noise Taskforce, as

3 far as, like, noise violations for ABRA or

4 DCRA.

5             MS. WILLIFORD:  Okay. Thank you.

6 Now you said as a part of your testimony, that

7 there are a number of establishments within,

8 I think, a 1200 foot radius of Barcode, 20

9 licensed establishments who have ABRA

10 licenses. Is that correct?

11             MR. BRASHEARS:  Yes, ma'am.

12             MS. WILLIFORD:  In response to the

13 question on the sidewalk cafes, that 9 have

14 sidewalk cafes, 4 have summer gardens?

15             MR. BRASHEARS:  Yes, ma'am.

16             MS. WILLIFORD:  Do you have the

17 hours of those establishments that have the,

18 the hours of operation for the sidewalk cafes

19 for the nine that have sidewalk cafes?

20             MR. BRASHEARS:  No, ma'am. I

21 don't.

22             MS. WILLIFORD:  Would you know the



(202) 234-4433 Washington DC www.nealrgross.com
Neal R. Gross and Co., Inc.

Page 70

1 hours of operation for the ones that have

2 summer gardens?

3             MR. BRASHEARS:  No, ma'am.

4             MS. WILLIFORD:  Now in your report

5 you listed the 28 licensed establishments. I

6 notice that Stonefish is not listed as one of

7 the establishments that is located within 1200

8 radius of Barcode. Are you familiar with the

9 establishment Stonefish?

10             MR. BRASHEARS:  Yes, ma'am.

11             MS. WILLIFORD:  Is that, in fact,

12 located within a 1200 foot radius of Barcode?

13             MR. BRASHEARS:  I don't know,

14 ma'am.

15             MS. WILLIFORD:  In your testimony,

16 you referenced speaking with the Protestants

17 and they discussed blocking of the bike lane

18 due to valet. Do you have an understanding of

19 the valet -- And also that the valet was

20 located on L Street. Do you have an

21 understanding of where the valet is located?

22             MR. BRASHEARS:  No, ma'am.
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1             MS. WILLIFORD:  When was the last

2 time that you've been to Barcode?

3             MR. BRASHEARS:  It's been several

4 months.

5             MS. WILLIFORD:  Prior to June

6 2014?

7             MR. BRASHEARS:  Yes, ma'am. Yes,

8 ma'am. Basically the report was written and

9 then there have been several continuances.

10             MS. WILLIFORD:  One of the issues

11 raised, and you reference in your report, the

12 issue of parking. From your inspection, did

13 there appear to be a lack of parking options

14 available to patrons?

15             MR. BRASHEARS:  No, ma'am. There

16 seemed to be, as I said earlier, there's

17 street parking, there are numerous garages,

18 and then there's a metro rail and a metro bus

19 option to come into the area.

20             MS. WILLIFORD:  You also mentioned

21 as a part of your testimony with the

22 regulatory inspection that there was a report
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1 relating to a smell of marijuana found?

2             MR. BRASHEARS:  Yes, ma'am.

3             MS. WILLIFORD:  Has any decision

4 been made in connection with that report?

5             MR. BRASHEARS:  No, ma'am.

6             MS. WILLIFORD:  So that's still

7 pending?

8             MR. BRASHEARS:  My understanding

9 is it was referred to the OAG, if I'm reading

10 the history correctly.

11             MS. WILLIFORD:  And are you

12 familiar what it means to be referred to the

13 OAG?

14             MR. BRASHEARS:  Yes, ma'am.

15             MS. WILLIFORD:  So if something is

16 referred to the OAG, is it possible for the

17 OAG not to pursue it?

18             MR. BRASHEARS:  Yes, ma'am.

19             MS. WILLIFORD:  No further

20 questions. Thank you very much.

21             CHAIR MILLER:  Okay. Thank you.

22 Oh, Mr. Jones, welcome.
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1             MR. JONES:  Thank you, ma'am.

2             CHAIR MILLER:  Mr. Hibey.

3             MR. HIBEY:  Yes. There's a

4 question about the investigative history and

5 I'd like you to look at something. Do you have

6 the updated investigative history with you?

7             MR. BRASHEARS:  I have what I

8 printed out of ABRA records this morning, sir.

9             MR. HIBEY:  And is the number one

10 6/20/2014, case number 14-251-00200?

11             MR. BRASHEARS:  Yes, sir.

12             MR. HIBEY:  Okay. And so there is

13 an investigative history that is significantly

14 updated since your Protest Report was issued,

15 right?

16             MR. BRASHEARS:  Yes, sir.

17             MR. HIBEY:  Is there any reason

18 why you didn't update your Protest Report to

19 include the updated investigative history?

20             MR. BRASHEARS:  Actually, I was

21 instructed not to do a supplemental report,

22 but to make sure I had an updated history and
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1 the Noise Taskforce data, sir.

2             MR. HIBEY:  Who instructed you not

3 to update your report?

4             MR. BRASHEARS:  Chief Jackson.

5             MR. HIBEY:  What about, when you

6 wrote your report back in April, you were

7 aware of the events of April 13. Weren't you?

8             MR. BRASHEARS:  Yes, sir.

9             MR. HIBEY:  Why didn't you include

10 any reference in your Protest Report to the

11 events of April 13 that were investigated by

12 the Noise Taskforce?

13             MR. BRASHEARS:  I did, sir. That

14 there were ABRA violations found on that

15 night, or didn't I? I'll have to double check

16 my report. I thought that I had done that.

17 Because I have that in my notes that I briefed

18 today.

19             MR. HIBEY:  On page 9 of your

20 report you wrote, on Sunday, April 13, 2014,

21 ABRA investigators observed a number of

22 patrons from Barcode loitering in L Street in
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1 front the establishment and there was trash on

2 the sidewalk and in the street. Some of the

3 patrons were loitering in the bike lane. There

4 were a large number of patrons from the

5 sidewalk café. There's no mention about the

6 specifics of violations in the report from the

7 Noise Taskforce. Is that right?

8             MR. BRASHEARS:  No, sir. No, sir.

9 Basically I just found out about that.

10             MS. WILLIFORD:  And I would also

11 like to object on mischaracterization of the

12 question. Regarding the violation. Those were

13 just in reports. Those were not violations. So

14 he's mischaracterizing.

15             CHAIR MILLER:  The Noise

16 Taskforce?

17             MS. WILLIFORD:  Correct. Well I

18 think he's referring to what happened in April

19 13. And they weren't violations at that point.

20 They were cases. And there's an important

21 distinction there. So I just object to how

22 he's characterizing the question for the
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1 record.

2             CHAIR MILLER:  Okay. That's

3 correct. Okay.

4             MR. HIBEY:  But when you wrote

5 your report, you knew that there were these

6 alleged violations from April 13.

7             MR. BRASHEARS:  No, sir. I didn't.

8             CHAIR MILLER:  I'm sorry. What was

9 the answer?

10             MR. BRASHEARS:  No, I did not.

11             CHAIR MILLER:  Okay.

12             MR. BRASHEARS:  Well I knew that

13 what I saw in the photos that there was

14 loitering and trash and things of that nature.

15 It was another person on another team that

16 actually found the marijuana issue, and I was

17 not immediately made aware of that. No, sir.

18             CHAIR MILLER:  Okay.

19             MR. HIBEY:  Is there a file for

20 Barcode that you have access to?

21             MR. BRASHEARS:  Yes, sir.

22             MR. HIBEY:  Okay. And did you look
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1 in that file before you wrote the Protest

2 Report?

3             MR. BRASHEARS:  Yes, sir.

4             MR. HIBEY:  And was there a

5 Regulatory Inspection Report dated April 14 in

6 that file?

7             MR. BRASHEARS:  No, sir.

8             MR. HIBEY:  Was there a Sidewalk

9 Café Permit in that file?

10             MR. BRASHEARS:  Yes, sir. I

11 believe there was.

12             MR. HIBEY:  Do you know whether it

13 is the Exhibit 26 in your Protest Report?

14             MR. BRASHEARS:  No, sir. Exhibit

15 26 was a photo of what was at the

16 establishment.

17             MR. HIBEY:  Okay. Do you know what

18 the Sidewalk Café Permit that was in the file

19 says?

20             MR. BRASHEARS:  Actually, I think

21 it was an older copy, sir.

22             MR. HIBEY:  I'm sorry?
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1             MR. BRASHEARS:  I think it might

2 have been an older copy of a permit. But this

3 is what was current in the establishment the

4 day I did my regulatory inspection.

5             MR. HIBEY:  I'm going to show you

6 what's marked as Protestant Exhibit 64.

7             CHAIR MILLER:  I know. Mr. Hibey,

8 did you give a copy to the licensee?

9             MR. HIBEY:  Yes

10             CHAIR MILLER:  Okay. Do you have a

11 copy for me?

12             MR. HIBEY:  Yes.

13             CHAIR MILLER:  Okay. Good.

14             MR. HIBEY:  All right. So I'm

15 going to show what's been marked as Protestant

16 Exhibit 61. Can you take a look at that?

17             CHAIR MILLER:  Could you hear

18 that? Okay. So you need to either speak much

19 louder or talk into the mike.

20             MR. HIBEY:  Yes. I handed you

21 Protestant Exhibit 61. Can you take a look at

22 --
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1             CHAIR MILLER:  Yes. Okay.

2             MR. HIBEY:  -- that document. And

3 let me know after you've had a chance to

4 review it.

5             MR. BRASHEARS:  Yes, sir.

6             MR. HIBEY:  Okay. Looking at that,

7 can you tell me whether that is the Sidewalk

8 Café Permit that was in the file that you

9 reviewed for Barcode?

10             MR. BRASHEARS:  I believe it may

11 have been, sir.

12             MR. HIBEY:  But the one that you

13 took a picture of, Exhibit 26 of your report

14 was not in the file. Right?

15             MR. BRASHEARS:  Not that I recall

16 seeing, sir.

17             MR. HIBEY:  All right. In your

18 report and in your testimony as well, you have

19 at different times referred to Exhibit 26 in

20 your report as Sidewalk Café Permit or

21 Certificate of Use.

22             MR. BRASHEARS:  Yes, sir.
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1             MR. HIBEY:  You're aware that

2 those are two different documents, right?

3             MR. BRASHEARS:  Yes, sir.

4             MR. HIBEY:  That there is a

5 Sidewalk Café Permit as one document. Right?

6             MR. BRASHEARS:  Yes, sir.

7             MR. HIBEY:  And there's a second

8 document that is a Certificate of Use for

9 sidewalk cafes.

10             MR. BRASHEARS:  Yes, sir.

11             MR. HIBEY:  Was there a

12 Certificate of Use for sidewalk cafes in the

13 file that you reviewed?

14             MR. BRASHEARS:  I don't recall

15 seeing one, sir.

16             MR. HIBEY:  If there had been,

17 would you put it in your report?

18             MR. BRASHEARS:  Yes, sir.

19             CHAIR MILLER:  What was the

20 answer?

21             MR. BRASHEARS:  I'm sorry?

22             CHAIR MILLER:  What was your
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1 answer to that?

2             MR. BRASHEARS:  I don't recall

3 seeing one in the file.

4             CHAIR MILLER:  And then he asked

5 you, if you did see one would it be in the

6 report?

7             MR. BRASHEARS:  Yes, ma'am. It

8 would have been.

9             CHAIR MILLER:  It would have been.

10 Okay. Thank you.

11             MR. HIBEY:  You are the

12 investigator for ABRA and you do more than

13 just prepare this Protest Report. You go out

14 and investigate different establishments.

15 Right?

16             MR. BRASHEARS:  Yes, sir.

17             MR. HIBEY:  And one of the things

18 you investigate is seats in sidewalk cafes. Is

19 that right?

20             MR. BRASHEARS:  Yes, sir.

21             MR. HIBEY:  And if you go to an

22 establishment and you know that it's allowed
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1 to have, say, 40 seats and there are, say, 50

2 seats outside in the sidewalk café. Regardless

3 of the number of people there, that's a

4 violation. Is that right?

5             MR. BRASHEARS:  Yes, sir.

6             MR. HIBEY:  So the empty sidewalk

7 café with too many seats would be a violation.

8             MR. BRASHEARS:  Yes, sir.

9             MR. HIBEY:  And if that same

10 sidewalk café had a permit that allowed it to

11 have 40 seats, right? But there were actually

12 zero seats outside of the Sidewalk Café, but

13 you came upon it and you found 50 people

14 standing there, that too would be a violation,

15 would it not?

16             MR. BRASHEARS:  No, sir. I would

17 not classify that as a violation.

18             MR. HIBEY:  But you're aware that

19 ABRA treats seats as people.

20             MS. WILLIFORD:  Objection.

21             MR. HIBEY:  Not just seats.

22             MS. WILLIFORD:  Objection.
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1             CHAIR MILLER:  Wait. What's your

2 objection?

3             MR. HIBEY:  He is testifying to

4 what ABRA does and trying to infer that onto

5 the witness. I mean, with the leading he's

6 fine, well not fine, but I've been going back

7 over my objection. But he is basically asking

8 the witness if he is aware of how ABRA

9 interprets occupancy versus seats versus

10 people standing there. There's been no

11 foundation laid for that. Nor would the

12 witness be in a position to--(simultaneous

13 speaking)

14             CHAIR MILLER:  If there's been no

15 foundation for the question if he's aware of

16 how ABRA treats people standing?

17             MEMBER ALBERTI:  Well, that wasn't

18 the question.

19             MS. WILLIFORD:  Yes. I guess if he

20 can repeat the question. That wasn't my plan

21 to--

22             MEMBER ALBERTI:  The question was
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1 not a leading question, because he said, isn't

2 the interpretation --

3             PARTICIPANT:  Let him repeat the

4 question.

5             MEMBER ALBERTI:  Okay. Exactly.

6             MR. HIBEY:  So if the sidewalk

7 café has a permit for 40 seats, and you come

8 upon it and there are zero seats but there are

9 50 people in that sidewalk café. It's your

10 testimony that that is no violation. Correct?

11             MR. BRASHEARS:  That's correct.

12             MR. HIBEY:  And if you come upon

13 that same sidewalk café and it has a permit

14 for 40 seats but there are no seats, and there

15 are 100 people in that sidewalk café, it's

16 your testimony that there is no violation.

17             MR. BRASHEARS:  That's correct.

18             MR. HIBEY:  And if you come upon

19 that same sidewalk café and there are zero

20 seats and there are a thousand people in it,

21 there is no violation. Correct?

22             MR. BRASHEARS:  That's correct.
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1             MR. HIBEY:  And who trained you on

2 that?

3             MR. BRASHEARS:  Supervisor

4 Investigator Craig Stewart.

5             MR. HIBEY:  You talked about the

6 space that the sidewalk café takes up. And you

7 testified that you, I don't want to put words

8 in your mouth, but you did not measure it.

9 Right?

10             MR. BRASHEARS:  No, I did not use

11 any type of measuring device. No, sir.

12             MR. HIBEY:  You sort of looked at

13 it and figured it was okay.

14             MR. BRASHEARS:  I basically paced

15 it off. Yes, sir.

16             MR. HIBEY:  And did you notice the

17 difference in the sidewalk café space between

18 daytime and evening?

19             MR. BRASHEARS:  No, sir.

20             MR. HIBEY:  You did not?

21             MR. BRASHEARS:  No, sir.

22             MR. HIBEY:  But in neither
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1 situation did you measure it?

2             MR. BRASHEARS:  No, sir.

3             MR. HIBEY:  In your report, you

4 only visited Barcode on one Sunday evening.

5 Correct?

6             MR. BRASHEARS:  No, sir. I don't

7 think I visited any during a Sunday night. I

8 think it was the Noise Taskforce.

9             MR. HIBEY:  In your report you

10 state that you visited on April 13, which was

11 a Sunday. Correct?

12             MR. BRASHEARS:  Let me consult my

13 notes. Yes, sir. Basically that is a list of

14 days and hours of visits to the premises, not

15 necessarily by myself but by ABRA

16 investigators. And on Sunday, my understanding

17 was that was the Noise Taskforce that visited

18 it doing monitoring.

19             MR. HIBEY:  Oh, okay. So you

20 didn't not visit on any Sundays?

21             MR. BRASHEARS:  No.

22             MR. HIBEY:  Okay. Do you not
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1 investigate on Sundays?

2             MR. BRASHEARS:  No, sir. I'm not

3 assigned to work on Sunday.

4             MR. HIBEY:  Did you ever count the

5 number of seats on the sidewalk café.

6             MR. BRASHEARS:  Yes, sir.

7             MR. HIBEY:  And what was the

8 number you came to?

9             MR. BRASHEARS:  I don't remember

10 exact number, but it was well below 40. It

11 was, I believe, if I remember correctly it was

12 benches and things like that.

13             MR. HIBEY:  Do you remember if any

14 cushions were on the benches?

15             MR. BRASHEARS:  No, sir. Not off

16 hand.

17             MR. HIBEY:  Did you count the

18 number of cushions on the benches.

19             CHAIR MILLER:  Can you repeat

20 that, sir?

21             MR. HIBEY:  Did you count the

22 number of cushions on the benches?
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1             MR. BRASHEARS:  No, I didn't.

2             MR. HIBEY:  And so how did you

3 determine that there were the right number of

4 seats in that sidewalk café?

5             MR. BRASHEARS:  Well, basically

6 one bench equals one seat.

7             MR. HIBEY:  There is a bench in

8 Barcode that runs at least 30 feet. Are you

9 telling me that's one seat?

10             MR. BRASHEARS:  Yes, sir.

11             MR. HIBEY:  Who taught you that?

12             MR. BRASHEARS:  No one, sir.

13 That's just how I viewed it.

14             MR. HIBEY:  That a bench that runs

15 30 feet is one seat.

16             MR. BRASHEARS:  Yes, sir.

17             MR. HIBEY:  How many people do you

18 think you could fit on a 30 foot bench.

19             MR. BRASHEARS:  Kind of a

20 subjective question. Depends on, you know, how

21 close you want to seat them and how big they

22 are. I wouldn't be able to say.
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1             MR. HIBEY:  Can you give any

2 number?

3             MR. BRASHEARS:  I can make a

4 guess, if that's all right with the Board?

5             MS. WILLIFORD:  I would object to

6 where this is going. It started off --

7             PARTICIPANT:  Object?

8             CHAIR MILLER:  What? I would

9 sustain the objection. If he's just going to

10 guess, it's anybody's guess, then. So I would

11 sustain it. So go on to the next question.

12             MR. HIBEY:  You didn't count the

13 number of seats in the sidewalk café. Right?

14             MR. BRASHEARS:  Yes.

15             CHAIR MILLER:  What?

16             MS. WILLIFORD:  He's

17 mischaracterizing the testimony.

18             MR. HIBEY:  Okay. Then

19 characterize it differently. Did you count the

20 seats in the sidewalk café?

21             MR. BRASHEARS:  I counted benches.

22 As I recall there weren't seats, there were
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1 benches.

2             CHAIR MILLER:  That was asked and

3 answered.

4             MR. HIBEY:  What was asked and

5 answered?

6             CHAIR MILLER:  He told you how he

7 counted. He just said it twice.

8             MR. HIBEY:  That --

9             CHAIR MILLER:  He counted the

10 benches. Correct? Okay.

11             MR. HIBEY:  How many benches?

12             MR. BRASHEARS:  I don't recall,

13 sir. But I remember it was well under 40.

14             MR. HIBEY:  In your report you

15 state that there was no excessive noise.

16 Right?

17             MR. BRASHEARS:  Yes, sir.

18             MR. HIBEY:  Okay. And you didn't

19 measure that in any way, other than using your

20 ears. Right?

21             MR. BRASHEARS:  That's correct,

22 sir.
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1             MR. HIBEY:  You don't know exactly

2 what is in ABRA's Barcode file right?

3             MR. BRASHEARS:  I don't know most

4 of what's in there. Yes, sir.

5             MR. HIBEY:  The April 14 report

6 that states there was marijuana inside the

7 premises. Was it in the file when you wrote

8 your Protest Report?

9             MR. BRASHEARS:  No, sir.

10             MS. WILLIFORD:  Objection. This

11 was asked and answered.

12             MR. BRASHEARS:  Regulatory

13 inspections aren't kept in the case, in the

14 ABRA file.

15             CHAIR MILLER:  I'll let him

16 answer.

17             MR. HIBEY:  Okay.

18             CHAIR MILLER:  I'm sorry,

19 regulatory what?

20             MR. BRASHEARS:  I'm sorry.

21 Regulatory inspections aren't kept in the ABRA

22 file in the file room. It's primarily pay
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1 information, LLC information, background on

2 the establishment.

3             CHAIR MILLER:  Okay.

4             MR. HIBEY:  Thank you. I don't

5 have any further questions.

6             CHAIR MILLER:  Okay. Any redirect?

7 Not redirect. It's our witness. Any Board

8 members. Mr. Jones?

9             MR. JONES:  Thank you, Madame

10 Chair. Just for clarification. I just want to

11 understand. So at any point in time when you

12 observed the outdoor seating area in

13 operation, did you observe anyone sitting?

14             MR. BRASHEARS:  Some people. Yes,

15 sir.

16             MR. JONES:  Some people. In the

17 instances where you indicated you counted the

18 number of benches, but you don't exactly

19 recall the exact number, you just know it was

20 well under 40. At any point in time did you

21 see more than one person sitting on any one of

22 those individual benches that you counted?
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1             MR. BRASHEARS:  There were

2 normally, you know, several people. But even

3 at that, during the times that I personally

4 monitored?

5             MR. JONES:  Yes.

6             MR. BRASHEARS:  The majority of

7 the people were standing.

8             MR. JONES:  Understood. But I'm

9 just trying to understand, on any single

10 bench, did you see at any time more than one

11 person seated on a single bench?

12             MR. BRASHEARS:  Yes, sir. There

13 were a couple of times when there were, you

14 know, possibly three to four people seated on

15 a bench.

16             MR. JONES:  Okay. Thank you. Thank

17 you, Madame Chair.

18             CHAIR MILLER:  Okay. Just as a

19 follow up on that, though. Counting those

20 three or four people sitting on the bench, I

21 don't know how many, you still concluded that

22 the total was below 40?
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1             MR. BRASHEARS:  Yes, ma'am.

2             CHAIR MILLER:  Okay. All right.

3 Any other Board questions?

4             MR. JONES:  Well, just to clarify.

5 Total what? She asked a question. I apologize,

6 I have food in my mouth, so I know this is

7 inappropriate, but I couldn't let the moment

8 pass.

9             CHAIR MILLER:  Total --

10             MR. JONES:  She indicated 40 of

11 something. But I'm not clear on what that 40

12 is. So in your response to her question, what

13 was 40 in your mind?

14             MR. BRASHEARS:  40 total people

15 seated.

16             MR. JONES:  40 total people

17 seated?

18             MR. BRASHEARS:  Yes, sir.

19             MR. JONES:  Thank you.

20             CHAIR MILLER:  I guess my question

21 is, though, did you see a capacity for more

22 than 40?
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1             MR. BRASHEARS:  No, ma'am.

2             CHAIR MILLER:  No.

3             MR. BRASHEARS:  No, ma'am.

4             CHAIR MILLER:  Okay.

5             MR. BRASHEARS:  There was not a

6 capacity, and in this situation, I can

7 understand with the benches where it could be

8 a gray area.

9             CHAIR MILLER:  Yes.

10             MR. BRASHEARS:  I mean, when I saw

11 it empty, there were not, theoretically, 40

12 individuals seats. You know, numerous people

13 could sit on a bench. But I couldn't speak

14 without seeing it, as to how many people would

15 sit on a bench, you know, in an environment.

16 When I did go there, the benches that were in

17 use were not jam-packed with people. The

18 people were much more spread out. And the bulk

19 of the people were standing. And when I looked

20 at it, there was no actual occupancy. It was

21 seating. So even though there were quite a few

22 people on the sidewalk café, they weren't
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1 seated.

2             CHAIR MILLER:  So --

3             MR. BRASHEARS:  And it didn't list

4 an occupancy.

5             CHAIR MILLER:  So this issue with

6 respect to standing, why were people standing

7 out on this café? Do you know?

8             MR. BRASHEARS:  They just seemed

9 to be standing around with drinks, you know,

10 in little groups talking.

11             CHAIR MILLER:  Okay. Any other

12 questions. All right. Questions on Board

13 questions? Applicant?

14             MS. WILLIFORD:  I have two very

15 minor.

16             CHAIR MILLER:  Okay.

17             MS. WILLIFORD:  First is, Exhibit

18 26 you have a picture of the sidewalk café,

19 took there. There was a question to the 40

20 number by the Board that was made. From that

21 40 number, is anything on this permit you're

22 referring, that you got that 40 number from?
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1             MR. BRASHEARS:  Yes, ma'am. Down

2 at the bottom.

3             MS. WILLIFORD:  Okay. And what was

4 it referring to?

5             MR. BRASHEARS:  It reads 13

6 tables, 40 chairs and 4 umbrellas.

7             MS. WILLIFORD:  So is it accurate

8 to say the 40 number that we're looking at was

9 the 40 chairs, 40 seating?

10             MR. BRASHEARS:  Yes, ma'am.

11             MS. WILLIFORD:  There was another

12 question that was raised by opposing counsel,

13 where I think you mentioned you did not

14 measure. They were talking about the

15 dimensions of the sidewalk café. I think there

16 was a comment made about you not measuring the

17 area. You did in fact measure it, you just

18 didn't use a device, is that correct?

19             MR. BRASHEARS:  Correct. I

20 basically paced it off. I did not use any type

21 of measuring device. And it was my belief at

22 the time, I walked it off, it looked fairly
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1 close. If it had been egregious or if I

2 thought it was really out of bounds, I would

3 have come back and got a measuring device and

4 went and done a measurement. Or, you know,

5 call DDOT and have them come out. But it

6 looked close enough that, you know, it wasn't

7 like a 10 foot or 50 foot difference. So I

8 went with, you know, what I estimated.

9             MS. WILLIFORD:  Thank you. No

10 further questions.

11             CHAIR MILLER:  Okay. Mr. Hibey.

12 Any questions?

13             MR. HIBEY:  No. I don't have any,

14 thank you.

15             CHAIR MILLER:  Okay.

16             MEMBER SILVERSTEIN:  Madame Chair?

17             CHAIR MILLER:  Yes

18             MEMBER SILVERSTEIN:  The

19 Protestants have used 17 of their 90 minutes.

20 The licensee has used 19 of their 90 minutes.

21             CHAIR MILLER:  Okay. Thank you.

22             MEMBER SILVERSTEIN:  Apologies.
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1             CHAIR MILLER:  Thank you very

2 much. Did you all hear that? Okay. Good. Thank

3 you, Mr. Brashears for your testimony and

4 everything. Okay, so how does the Applicant

5 want to proceed?

6             MS. WILLIFORD:  We would like to

7 proceed. We will put the General Manager on

8 the stand, Arman Amirshahi.

9             CHAIR MILLER:  Okay. I'm going to

10 swear you in sir. Please raise your right

11 hand. Do you swear to tell the truth, the

12 whole truth and nothing but the truth?

13             MR. AMIRSHAHI:  Yes, I do.

14             CHAIR MILLER:  Okay. Thank you.

15             MS. WILLIFORD:  Good afternoon.

16 Please state for the record your name and

17 spell it, please.

18             MR. AMIRSHAHI:  Arman Amirshahi.

19 A-R-M-A-N, last name A-M-I-R-S-H-A-H-I.

20             PARTICIPANT:  Can you spell that

21 again, please?

22             MR. AMIRSHAHI:  First name A-R-M-
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1 A-N, last name A-M-I-R-S-H-A-H-I.

2             MS. WILLIFORD:  Are you affiliated

3 with Barcode?

4             MR. AMIRSHAHI:  Yes.

5             MS. WILLIFORD:  Can you explain

6 how?

7             MR. AMIRSHAHI:  I'm one of the

8 owners and the Direct of Operations.

9             MS. WILLIFORD:  And what are your

10 responsibilities as Director of Operations.

11             MR. AMIRSHAHI:  I'm based out of

12 Barcode primarily. We have multiple locations.

13 I'm responsible for all the locations

14 including liquor, beer and wine, insurance,

15 licenses, security, leases, et cetera.

16             MS. WILLIFORD:  Do you also handle

17 the permitting associated with Barcode?

18             MR. AMIRSHAHI:  Yes, I handle all

19 of it.

20             CHAIR MILLER:  I'm sorry. Could

21 you speak up?

22             MS. WILLIFORD:  Do you also handle
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1 the permits associated with Barcode?

2             MR. AMIRSHAHI:  Yes. I handle all

3 the permits.

4             MS. WILLIFORD:  And how long have

5 you been with Barcode?

6             MR. AMIRSHAHI:  Since the opening.

7             MS. WILLIFORD:  And as an owner

8 and General Manager, did you have any role in

9 helping to develop the business plan for

10 Barcode?

11             MR. AMIRSHAHI:  Yes. I did.

12             MS. WILLIFORD:  Can you please

13 describe very briefly the business plan for

14 Barcode?

15             MR. AMIRSHAHI:  We're a restaurant

16 with upscale food. We're in the heart of DC's

17 business district. We cater to a lot of the

18 area business' professionals during the day

19 and happy hour. We have a very busy lunch. We

20 open at 11:30 Monday through Friday. Happy

21 hour continues through late dinner concept on

22 weekdays. On the weekends we have select
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1 evenings where we target patrons looking to

2 socialize at a bar with music. That's pretty

3 much our business for Monday through Friday.

4             MS. WILLIFORD:  Great. And as a

5 part of that, was the sidewalk café critical

6 to your business plan?

7             MR. AMIRSHAHI:  Yes.

8             MS. WILLIFORD:  And why is that?

9             MR. AMIRSHAHI:  Well, when the

10 weather's nice, people like to be outdoors to

11 eat and socialize. It's a great visibility for

12 our patrons. It's directly in front of our

13 space.

14             MS. WILLIFORD:  Also, was an

15 entertainment endorsement critical to your

16 plan, as well?

17             MR. AMIRSHAHI:  Yes, it was.

18             MS. WILLIFORD:  And why?

19             MR. AMIRSHAHI:  To have the

20 ability to have a DJ on selected nights and

21 weekends. But we had applied for that and

22 received it.
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1             MS. WILLIFORD:  All right. And

2 prior to getting your ABRA license, did you

3 discuss Barcode with the ANC?

4             MR. AMIRSHAHI:  Yes, I did.

5             MS. WILLIFORD:  And what was

6 communicated with ANC?

7             MR. AMIRSHAHI:  It was our plan

8 for Barcode. It was included a CT license that

9 we applied for. We had applied for a sidewalk

10 café, a DJ and entertainment.

11             MS. WILLIFORD:  And what was the

12 response you received from ANC?

13             MR. AMIRSHAHI:  They supported it

14 unanimously. I believe it was 6-0.

15             MS. WILLIFORD:  I want to move on

16 briefly to your current operations. I'll show

17 you what we have marked as Applicant's Exhibit

18 2. A copy has been provided already to

19 opposing counsel, and we have copies here for

20 the Board. Can you take a look at that

21 document and let me know what's reflected in

22 that picture, if it's familiar?
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1             MR. AMIRSHAHI:  Yes, it is.

2             MS. WILLIFORD:  Okay. And what is

3 that, so that's a document you've seen before?

4             MR. AMIRSHAHI:  Yes.

5             MS. WILLIFORD:  And what is that a

6 picture of?

7             MR. AMIRSHAHI:  It shows where

8 Barcode is, the Presidential, Capital Hill Ten

9 (phonetic), the former Rock Bar and also

10 Stonefish Lounge which is across the street

11 from Barcode.

12             MS. WILLIFORD:  So in the middle

13 of the page where there is a red tag, if you

14 will, and it says Barcode, it's at the top.

15 Does that reflect where Barcode is located?

16             MR. AMIRSHAHI:  That's correct.

17             MS. WILLIFORD:  On L Street?

18             MR. AMIRSHAHI:  Yes.

19             MS. WILLIFORD:  And if you go to

20 the right and down in front of 16th Street,

21 there's a tag there with the Presidential. Is

22 that where the Presidential is located?
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1             MR. AMIRSHAHI:  That's correct.

2             MS. WILLIFORD:  And is the tag

3 there where the front door of the Presidential

4 is?

5             MR. AMIRSHAHI:  I'm sorry?

6             MS. WILLIFORD:  There's a tag,

7 well actually I'll retract that. So what's

8 reflected here, is that an accurate

9 representation of what you understand is the

10 location, the proximity between Barcode and

11 Presidential?

12             MR. AMIRSHAHI:  Yes.

13             MS. WILLIFORD:  I'd like to move

14 for the admission of Applicant's Exhibit 2

15 into evidence.

16             MR. HIBEY:  No objection.

17             CHAIR MILLER:  No objection? Okay.

18 Do you have a name for this? Google Map?

19             MS. WILLIFORD:  Google Map of Area

20 Surrounding Barcode.

21             CHAIR MILLER:  Okay. The

22 Applicant's Exhibit Number 2 is admitted.
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1             (Whereupon the above-referred to

2 document was admitted into evidence as

3 Applicant's Exhibit Number 2.)

4             MS. WILLIFORD:  You mention the

5 Presidential on the map, have you been to the

6 Presidential before?

7             MR. AMIRSHAHI:  I've walked many

8 times in front of it, where the front door is

9 and also around it. I've been at Barcode since

10 the beginning, as I had mentioned.

11             MS. WILLIFORD:  Do you have an

12 understanding of approximately how far away

13 the Presidential would be from Barcode?

14             MR. AMIRSHAHI:  It's hard to say

15 because the back of the building faces eye

16 distance maybe from Barcode, if you want to

17 look at it. But the front of the building is

18 directly on their own street. So they have

19 their own --

20             MS. WILLIFORD:  Directly on 16th

21 Street. Would that be accurate?

22             MR. AMIRSHAHI:  They're right
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1 there on, the one street is on 16th Street.

2             MS. WILLIFORD:  So have you been

3 inside the Presidential?

4             MR. AMIRSHAHI:  I've been in front

5 of the front door and also on the side.

6             MS. WILLIFORD:  Would you know how

7 many units approximately there are in the

8 Presidential?

9             MR. AMIRSHAHI:  I'd only heard

10 that it's 27 units. I'm not sure it. Could be

11 up to 40, I believe.

12             MS. WILLIFORD:  Do you have an

13 understanding of whether there are commercial

14 businesses that are located in the same

15 building as the Presidential?

16             MR. AMIRSHAHI:  They have

17 commercial use for the bottom of their own

18 building.

19             MS. WILLIFORD:  Do you have an

20 understanding of what those commercial uses

21 are?

22             MR. AMIRSHAHI:  I don't know
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1 exactly, but I know there's several.

2             CHAIR MILLER:  Can you speak up a

3 little more?

4             MR. AMIRSHAHI:  Sure.

5             CHAIR MILLER:  Or maybe you

6 dropped it at the end. But I didn't hear the

7 last word that you said.

8             MR. AMIRSHAHI:  I'm not sure what,

9 how many commercial they have underneath their

10 building, but I know there are several.

11             CHAIR MILLER:  Several. Okay.

12 Thank you.

13             MS. WILLIFORD:  I'm going to show

14 you what we have marked as Applicant Exhibit

15 3. Opposing counsel has been provided a copy

16 already, and we have copies for the Board.

17 Take a look at those pictures. Applicant

18 Exhibit 3 has six pictures and I will walk you

19 through them. I'm going to refer you to page

20 one of six of Applicant's Exhibit 3. Does this

21 picture reflect, did you take this picture?

22             MR. AMIRSHAHI:  Yes.
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1             MS. WILLIFORD:  And when did you

2 take this picture?

3             MR. AMIRSHAHI:  On Monday,

4 actually.

5             MS. WILLIFORD:  Monday of this

6 week?

7             MR. AMIRSHAHI:  Yes.

8             MS. WILLIFORD:  Okay. And what is

9 this a picture of?

10             MR. AMIRSHAHI:  It's a picture of

11 the front door at Barcode. It's a picture of

12 the patio on the left side if I'm looking at

13 Barcode. The second picture. The other one is

14 a picture of the entire patio. And more

15 pictures of the patio in the fourth picture.

16             MS. WILLIFORD:  Okay.

17             MR. AMIRSHAHI:  The other one is

18 inside Barcode looking at patrons at the bar.

19             MS. WILLIFORD:  I'm going to have

20 you go to picture two.

21             MR. AMIRSHAHI:  Oh.

22             MS. WILLIFORD:  Okay.
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1             MR. AMIRSHAHI:  Yes.

2             MS. WILLIFORD:  Sorry about that.

3 Okay. I'm going to draw your attention to page

4 two of Applicant Exhibit 3.

5             MR. AMIRSHAHI:  Mm-hmm.

6             MS. WILLIFORD:  Can you please, is

7 this a picture that you've taken, as well?

8             MR. AMIRSHAHI:  Yes.

9             MS. WILLIFORD:  And this is a

10 picture you took on this past Monday?

11             MR. AMIRSHAHI:  Yes.

12             MS. WILLIFORD:  Can you explain

13 what this picture is of?

14             MR. AMIRSHAHI:  It's a picture

15 from in front of Barcode and I'm taking a

16 picture of the inside from the outside

17 perspective.

18             MS. WILLIFORD:  And from this

19 picture it looks like there are some accordion

20 doors that are there. Is that right?

21             MR. AMIRSHAHI:  That's correct.

22             MS. WILLIFORD:  So those doors can
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1 fully close and open?

2             MR. AMIRSHAHI:  Those doors can

3 fully open and close. They're like an

4 accordion so it opens and closes as we need it

5 to.

6             MS. WILLIFORD:  And at what point

7 do you close these doors?

8             MR. AMIRSHAHI:  We close the doors

9 at 9 o'clock, pretty much, to make sure that,

10 just because of the noise or sound that we've

11 ever heard any issues. We try to be, in the

12 last year we've closed those doors at 9 p.m.

13             MS. WILLIFORD:  Okay. I'm going to

14 refer your attention to page three of

15 Applicant's Exhibit 3.

16             MR. AMIRSHAHI:  Mm-hmm.

17             MS. WILLIFORD:  Is this also a

18 picture that you took this past Monday?

19             MR. AMIRSHAHI:  Yes.

20             MS. WILLIFORD:  Okay. And what is

21 this a picture of?

22             MR. AMIRSHAHI:  It's a picture of
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1 the patio from in front of Pete's Coffee.

2             MS. WILLIFORD:  So you're taking

3 it from sitting in Pete's Coffee?

4             MR. AMIRSHAHI:  From in front of

5 their front door.

6             MS. WILLIFORD:  Okay.

7             CHAIR MILLER:  From where? I'm

8 sorry, I couldn't hear you.

9             MR. AMIRSHAHI:  Pete's Coffee.

10             CHAIR MILLER:  Pete's Coffee.

11             MR. AMIRSHAHI:  Yes. It's right

12 next to us. Used to be Caribou Coffee, now

13 it's called Pete's Coffee.

14             CHAIR MILLER:  Oh, okay. Okay.

15             MR. AMIRSHAHI:  And they're our

16 next door neighbor on L Street.

17             MS. WILLIFORD:  And there was

18 testimony relating to the benches being on the

19 sidewalk café. Are these pictures of the

20 benches that Barcode has on its sidewalk café?

21             MR. AMIRSHAHI:  Yes. They're

22 actually individual seats but they are
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1 connected together --

2             MS. WILLIFORD:  Okay.

3             MR. AMIRSHAHI:  -- if they need to

4 be.

5             MS. WILLIFORD:  And how many

6 actual seats are on the sidewalk café?

7             MR. AMIRSHAHI:  40.

8             MS. WILLIFORD:  And how are you

9 counting these seats?

10             MR. AMIRSHAHI:  Individually.

11             MS. WILLIFORD:  So, for instance,

12 I'm seeing there's divisions in between what

13 was referred as benches. Are you counting

14 those divisions each as a seat?

15             MR. AMIRSHAHI:  Yes.

16             MS. WILLIFORD:  I'm going to refer

17 your attention to page four of Applicant

18 Exhibit 3. Is this also a picture that you

19 took this past Monday?

20             MR. AMIRSHAHI:  Yes.

21             MS. WILLIFORD:  And can you

22 describe what this picture reflects?
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1             MR. AMIRSHAHI:  It's looking at,

2 from Barcode's front door as I'm walking out,

3 inside to the patio, and a picture of the

4 right side of it.

5             MS. WILLIFORD:  I'm also going to

6 show you, go to the next page, five of

7 Applicant's Exhibit 3. Is this also a picture

8 that you took on Monday?

9             MR. AMIRSHAHI:  Yes.

10             MS. WILLIFORD:  Can you please

11 describe what this picture reflects?

12             MR. AMIRSHAHI:  This is a picture

13 of inside Barcode, closer to the back. And I

14 took it to show the picture of the entire bar

15 that we have.

16             MS. WILLIFORD:  Okay. And the last

17 picture, which is page six of Applicant's

18 Exhibit 3, is this also a picture that you

19 took this past Monday?

20             MR. AMIRSHAHI:  Yes

21             MS. WILLIFORD:  And what does this

22 picture reflect?
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1             MR. AMIRSHAHI:  This shows, again,

2 from a little bit, from the back of Barcode,

3 taking a picture of the permanent booths that

4 exist in Barcode.

5             MS. WILLIFORD:  And with all these

6 pictures, you mentioned you took them on

7 Monday. Do you know approximately what time

8 you took the pictures?

9             MR. AMIRSHAHI:  I believe it was

10 right at happy hour. So between 5 and 7.

11             MS. WILLIFORD:  Okay. And are

12 these photos consistent with the appearance of

13 Barcode for this time of year?

14             MR. AMIRSHAHI:  Yes.

15             MS. WILLIFORD:  During weekdays?

16             MR. AMIRSHAHI:  During the

17 weekdays and also for dinner and late evening

18 dinner that we have.

19             MS. WILLIFORD:  What about the

20 weekends?

21             MR. AMIRSHAHI:  Weekends we have,

22 depends if you're categorizing weekend as
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1 Friday or Saturday. But Friday continues from

2 our, we're open for lunch. We're open for

3 happy hour. It continues into dinner. And then

4 we have dinner and late night food, we serve

5 until midnight full menu. And we go through

6 having a DJ that comes in approximately 10

7 o'clock. And then Saturday we open at 5

8 o'clock. We serve full dinner and go to late

9 night and dinner, still serving until midnight

10 a full dinner menu. And we have the DJ coming

11 in at approximately 10 o'clock.

12             MS. WILLIFORD:  Now there was

13 testimony relating to, I think operations, a

14 large number of people on your patio, and I

15 think they referred to on Sundays. Would this

16 be a reflection of what you're sidewalk café

17 looked like on certain Sundays?

18             MR. AMIRSHAHI:  Which?

19             MS. WILLIFORD:  I'm just asking

20 you, do these pictures in Exhibit 2 --

21             MR. AMIRSHAHI:  Yes. It's the

22 same. We have almost the same amount of
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1 seating and we have obviously different music

2 or different thing on different events or

3 different nights, but yes.

4             MS. WILLIFORD:  I would like to

5 move for the admission of Applicant's Exhibit

6 3 into the record.

7             CHAIR MILLER:  Any objection?

8 Okay. Exhibit 3 is admitted. Photographs and

9 there are six of them.

10             (Whereupon, the above-referred to

11 photographs were admitted into evidence as

12 Applicant's Exhibit 3.)

13             MS. WILLIFORD:  Oh, sorry.

14 Photographs of Barcode.

15             CHAIR MILLER:  Okay. And there are

16 six?

17             MS. WILLIFORD:  There are six,

18 yes.

19             CHAIR MILLER:  Do we have more

20 copies for the Board here?

21             PARTICIPANT:  Yes.

22             CHAIR MILLER:  Okay. Thank you.
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1             MS. WILLIFORD:  You mentioned the

2 operations of Barcode. Do you also, are there

3 also special events that are held at Barcode?

4             MR. AMIRSHAHI:  Yes. We have

5 Aladdin Night on Wednesdays. Sunday brunch. We

6 have other football nights. Depending on what

7 sport is being played, we have football

8 nights. We have obviously special, seasonal,

9 like Halloween night. We have Lobster Night.

10 We have Breast Cancer. Charity events. A

11 number of different activities depending on

12 the time of the month.

13             MS. WILLIFORD:  You mentioned

14 before that you are in charge of getting

15 permits associated with Barcode. Is that

16 correct?

17             MR. AMIRSHAHI:  That's correct.

18             MS. WILLIFORD:  Did you secure a

19 permit for the sidewalk café associated with

20 Barcode?

21             MR. AMIRSHAHI:  Yes.

22             MS. WILLIFORD:  Have you seen a



(202) 234-4433 Washington DC www.nealrgross.com
Neal R. Gross and Co., Inc.

Page 119

1 copy of the Investigator's Report that was

2 provided.

3             MR. AMIRSHAHI:  I did, yes.

4             MS. WILLIFORD:  May I approach the

5 witness to show him the Investigator's Report

6 to see if this is consistent?

7             CHAIR MILLER:  It's okay with me.

8 Mr. Hibey, any objection? Did you hear?

9             (Simultaneous speaking)

10             CHAIR MILLER:  Okay. Go ahead.

11             MS. WILLIFORD:  Okay. If I may,

12 I've handed you, can you explain to the Board

13 what I've handed you please?

14             MR. AMIRSHAHI:  The Protest Report

15 by the investigator.

16             MS. WILLIFORD:  And you mentioned

17 you've seen that report before. I'm going to

18 turn attention to Exhibit 20 of the report.

19 26, my apologies, thank you, counsel for your

20 correction. Exhibit 26. That appears to be a

21 copy of the Sidewalk Café Permit. Correct?

22             MR. AMIRSHAHI:  That's correct.
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1             MS. WILLIFORD:  Is that a permit

2 that you received on behalf of Barcode?

3             MR. AMIRSHAHI:  Yes.

4             MS. WILLIFORD:  Can you explain

5 when you obtained that permit?

6             MR. AMIRSHAHI:  May 23, 2013.

7             MS. WILLIFORD:  You obtained that

8 permit through DDOT. Is that correct?

9             MR. AMIRSHAHI:  Yes. Through the

10 DCRA.

11             MS. WILLIFORD:  DCRA. In addition

12 to the Sidewalk Café Permit, did you also

13 obtain a Certificate of Use for Barcode's use

14 of the sidewalk café?

15             MR. AMIRSHAHI:  Yes.

16             MS. WILLIFORD:  I would like to

17 approach the witness with Applicant's Exhibit

18 4. Opposing counsel has been provided copies

19 and we have copies for the Board, as well.

20             CHAIR MILLER:  Any objections?

21             MR. HIBEY:  No.

22             MS. WILLIFORD:  Can you look at
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1 the document and let me know if that's the

2 permit you referenced you obtained on behalf

3 of Barcode?

4             MR. AMIRSHAHI:  That's correct.

5             MS. WILLIFORD:  And under that --

6             CHAIR MILLER:  Excuse me. Did you

7 say that you gave it to us?

8             MS. WILLIFORD:  Oh, sorry.

9             CHAIR MILLER:  Oh, you're waiting

10 to give it to us. Okay. Thank you. Okay. Thank

11 you.

12             MS. WILLIFORD:  And in the

13 Certificate of Use that was applied for, does

14 it state a seating capacity?

15             MR. AMIRSHAHI:  Yes, it does.

16             MS. WILLIFORD:  And what is that?

17             MR. AMIRSHAHI:  40.

18             MS. WILLIFORD:  Is there any

19 reference to a standing capacity?

20             MR. AMIRSHAHI:  No, there is not.

21             MS. WILLIFORD:  And this permit

22 is, do you know when this permit is valid
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1 until?

2             MR. AMIRSHAHI:  This one expires

3 on 12/31/2014.

4             MS. WILLIFORD:  Okay. I'd like to

5 move into evidence Applicant's Exhibit 4.

6             CHAIR MILLER:  Any objections?

7             MR. HIBEY:  No objection.

8             CHAIR MILLER:  Okay. So

9 Applicant's Exhibit Number 4, which is

10 Certificate of Occupancy is admitted.

11             (Whereupon the above-referred to

12 document was admitted into evidence as

13 Applicant's Exhibit Number 4.)

14             MS. WILLIFORD:  Certificate of

15 Use.

16             CHAIR MILLER:  I'm sorry.

17 Correction. Certificate of Use.

18             MS. WILLIFORD:  Along the lines of

19 permits, were you also responsible for getting

20 permits associated with the valet parking?

21             MR. AMIRSHAHI:  Yes.

22             MS. WILLIFORD:  And can you
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1 explain the location, the current location of

2 the valet parking for Barcode? And it may help

3 if you, I refer your attention to Applicant's

4 Exhibit 2. If you can describe for the Board

5 where current valet parking is located.

6             PARTICIPANT:  I'm not sure I have

7 a copy of that.

8             MS. WILLIFORD:  Or you can just

9 explain. If you can just explain where the

10 current valet parking is.

11             MR. AMIRSHAHI:  The current valet

12 is now on 17th Street. And it's --

13             MS. WILLIFORD:  And you mentioned,

14 now on 17th Street. Was it not always on 17th

15 Street?

16             MR. AMIRSHAHI:  No. It was not.

17             MS. WILLIFORD:  Where was it

18 before?

19             MR. AMIRSHAHI:  It was in front of

20 Barcode. But, you know, during the time when

21 we had the valet permit in front of Barcode,

22 the City decided, and we happened to be one of
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1 the locations in Barcode where they put the

2 bike lane. And the bike lane came directly in

3 front of Barcode's front door. We had spoken

4 several times with the ANC of some concerns

5 about safety, given that we had a permit

6 there, that the cars coming inside the bike

7 lane might cause, you know, an issue

8 obviously. So they had suggested maybe going

9 across the street, because we're on a one-way

10 street. So to be proactive, we decided to move

11 it in front of 17th Street, which is a two-way

12 street, but in front of the actual building.

13 So we decided to move it there. We applied for

14 it. We got a permit. We tried to be proactive

15 about it. And we got the permit to have three

16 secured spots there. And the ANC supported us

17 with that.

18             MS. WILLIFORD:  And to be clear,

19 so it moved from, you said in front of

20 Barcode, that's on L Street --

21             MR. AMIRSHAHI:  L Street.

22             MS. WILLIFORD:  -- to 17th Street.
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1             MR. AMIRSHAHI:  We moved it to

2 17th Street, yes.

3             MS. WILLIFORD:  If I may approach

4 the witness, I wanted to show him, which I'll

5 propose, Applicant's Exhibit 5.

6             CHAIR MILLER:  Does the --

7             MS. WILLIFORD:  Opposing counsel -

8 - (Simultaneous speaking)

9             CHAIR MILLER:  -- copy of Exhibit

10 5?

11             MS. WILLIFORD:  This is the

12 standard valet parking.

13             CHAIR MILLER:  Do we have?

14             MS. WILLIFORD:  Yes. You were

15 provided.

16             CHAIR MILLER:  Oh, okay.

17             MS. WILLIFORD:  It's a Standard

18 Valet Parking Permit.

19             CHAIR MILLER:  Okay. Uh-huh. Okay.

20             MS. WILLIFORD:  Can you take a

21 look at that document and let me know if

22 that's something you are familiar with?
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1             MR. AMIRSHAHI:  Yes, I am.

2             MS. WILLIFORD:  Is that the

3 Standard Valet Parking Permit you just

4 referred to in your testimony?

5             MR. AMIRSHAHI:  Yes.

6             MS. WILLIFORD:  I will move for

7 the admission of the Standard Valet Parking

8 Permit as Applicant's Exhibit 5.

9             MR. HIBEY:  No objection.

10             CHAIR MILLER:  Okay. Then Exhibit

11 5 is admitted, which is a Standard Valet

12 Parking Permit.

13             (Whereupon, the above-referred to

14 document was admitted into evidence as

15 Applicant's Exhibit Number 5.)

16             MS. WILLIFORD:  In your role as a

17 General Manager, do you also interact with the

18 community?

19             MR. AMIRSHAHI:  Yes, I do.

20             MS. WILLIFORD:  Describe some of

21 the interactions that you, the types of

22 interactions you had.
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1             MR. AMIRSHAHI:  As I said, I'm

2 there all the time. And I started this when it

3 first opened the Golden Triangle, neighboring

4 businesses, ANC and DCCA whenever Barcode has

5 been addressed, neighbor gives a Barcode or

6 contact me.

7             MS. WILLIFORD:  You mentioned the

8 Golden Triangle. Have you had conversations

9 with anyone at the Golden Triangle relating to

10 Barcode?

11             MR. AMIRSHAHI:  Yes, I did.

12             MS. WILLIFORD:  Specifically, have

13 you had conversations with the Executive

14 Director of Barcode?

15             MR. AMIRSHAHI:  Yes, yes, I did.

16             MS. WILLIFORD:  Any specifically

17 about this renewal?

18             MR. AMIRSHAHI:  Yes.

19             MS. WILLIFORD:  And in your

20 communications with the Executive Director,

21 were they in support of this renewal?

22             MR. AMIRSHAHI:  Yes, they were.
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1             MS. WILLIFORD:  Did they provide

2 you with any documentation relating to that

3 support?

4             MR. AMIRSHAHI:  Yes. Actually they

5 wrote us a letter.

6             MEMBER RODRIGUEZ: (Unintelligible)

7             MS. WILLIFORD:  I'm sorry.

8             MEMBER RODRIGUEZ:  Say again,

9 please.

10             MR. AMIRSHAHI:  They wrote us a

11 letter.

12             MS. WILLIFORD:  Okay. I'm going to

13 show you what we would like to mark as

14 Applicant's Exhibit 6, for the record. Which

15 is a letter from Executive Director, Leona

16 Agouridis, from the Golden Triangle. If you

17 can take a look at that letter.

18             MR. HIBEY:  I'd object--

19             PARTICIPANT:  Pronunciation is

20 Agouridis.

21             MS. WILLIFORD:  Thank you.

22             MR. HIBEY:  I have an objection.
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1             CHAIR MILLER:  I'm sorry.

2             MR. HIBEY:  This letter was

3 written by someone else--

4             CHAIR MILLER:  There's an

5 objection to --

6             MR. HIBEY:  Yes.

7             CHAIR MILLER:  -- what?

8             MR. HIBEY:  To his --

9             CHAIR MILLER:  To his seeing the

10 letter?

11             MR. HIBEY:  Well I'm trying to

12 speed this along. But there's no way for him

13 to testify about this letter that was written

14 from somebody else to you. It may be in the

15 file, and that's fine. But he has nothing to

16 say about this letter.

17             CHAIR MILLER:  Okay. So we let the

18 Applicant's attorney try to establish the

19 foundation and then decide?

20             MS. WILLIFORD:  I asked him if he

21 received communications from Ms. Agouridis, my

22 apologies for botching the name, relating to
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1 Barcode and he responded, yes. I asked was

2 there a communication, a letter to the Board

3 that was provided relating to this, and he

4 said yes. And I'm asking him if this is the

5 letter. So it's --

6             CHAIR MILLER:  Okay.

7             MS. WILLIFORD:  He's not

8 testifying to the truth of what's within it,

9 just whether or not there was a letter

10 drafted. And he has seen the letter before.

11 And it's a function of his communication with

12 the Executive Director.

13             CHAIR MILLER:  Okay. Do you have a

14 problem with that still?

15             MR. HIBEY: (Unintelligible)

16             CHAIR MILLER:  I'm sorry, what?

17             MR. HIBEY:  Yes, he can say--

18             CHAIR MILLER:  So, so far that's

19 all right. There's no objection so far.

20             MR. HIBEY:  Yes.

21             CHAIR MILLER:  Okay. All right. Go

22 ahead. Or are you going further or is that it?



(202) 234-4433 Washington DC www.nealrgross.com
Neal R. Gross and Co., Inc.

Page 131

1             MS. WILLIFORD:  Well I'm going

2 further. Where I'm going with this, is this is

3 the letter that he acknowledges was that he

4 spoke to her about, he testified. And I'm

5 moving for the admittance of this letter.

6             CHAIR MILLER:  Okay. Now is there

7 objection?

8             MR. HIBEY:  (Simultaneous

9 speaking)

10             CHAIR MILLER:  Okay. And you're

11 objection is?

12             MR. HIBEY:  It may be in the file.

13 It was written to you.

14             CHAIR MILLER:  Right.

15             MR. HIBEY:  And I don't really

16 care if it's in the file and you want to look

17 at it, but this is not how you admit this

18 letter.

19             CHAIR MILLER:  So we could take

20 judicial notice of this letter in any event --

21             MR. HIBEY:  Sure.

22             CHAIR MILLER:  -- because it's in
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1 our file. So, okay. So Exhibit 6 we will take

2 judicial notice of. Okay.

3             MS. WILLIFORD:  One second,

4 please. No further questions right now.

5             CHAIR MILLER:  Okay.

6             MS. WILLIFORD:  But we will, to

7 the extent we have time, we would like to

8 reserve time for rebuttal --

9             CHAIR MILLER:  Okay.

10             MS. WILLIFORD:  as to the

11 question.

12             CHAIR MILLER: Okay. All right. Is

13 there cross?

14             MR. HIBEY:  Yes.

15             CHAIR MILLER:  Okay.

16             MR. HIBEY:  Good afternoon. You

17 identified that sidewalk café doesn't have

18 benches, it actually has seats, right?

19             MR. AMIRSHAHI:  That's right.

20             MR. HIBEY:  And there are seats

21 that are pushed together and they have

22 separate cushions on them, right?
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1             MR. AMIRSHAHI:  I don't know what

2 he means exactly, they're pushed together.

3 But, yes, there--

4             MR. HIBEY:  There are seats pushed

5 together that may resemble a bench.

6             MR. AMIRSHAHI:  Could be, yes.

7             MR. HIBEY:  And there are 40 of

8 those cushioned seats.

9             MR. AMIRSHAHI:  Yes.

10             MR. HIBEY:  And in addition to

11 those cushioned seats, there are also chairs,

12 right?

13             MR. AMIRSHAHI:  I mean, we define

14 the way that this, I don't know what that

15 means. Chairs and seats are the same thing the

16 way it's defined on our license. We have 40

17 chairs.

18             MS. WILLIFORD:  I'd like to

19 object. The opposing counsel is putting words

20 into the client's mouth, into Mr. Amirshahi's

21 mouth by saying there were 40 cushions. He

22 never testified to there being 40 cushions



(202) 234-4433 Washington DC www.nealrgross.com
Neal R. Gross and Co., Inc.

Page 134

1 that were there. He's jumping. The only

2 testimony that was there was there was there

3 are 40 seats. The combination of chairs that

4 are there versus the cushions is not the

5 statement.

6             MR. HIBEY:  I think the record

7 will show that he did say that there were 40

8 of these cushioned seats.

9             MS. WILLIFORD:  Well, in response

10 to a leading question.

11             CHAIR MILLER:  Okay. So --

12             MR. HIBEY:  (Simultaneous

13 speaking)

14             CHAIR MILLER:  Okay. If the record

15 shows that, do you have to ask more questions

16 on that subject?

17             MR. HIBEY:  There are more than 40

18 total seats in your sidewalk café. Correct?

19             MR. AMIRSHAHI:  Not that I'm aware

20 of.

21             MR. HIBEY:  Okay. If you counted

22 all the cushions, there'd be 40 cushions. Is
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1 that wrong?

2             MR. AMIRSHAHI:  Whatever the 40

3 seats as you might define it, we have 40 seats

4 outside. Does that answer your question?

5             MR. HIBEY:  Not really.

6             MR. AMIRSHAHI:  Okay.

7             MR. HIBEY:  And it's your

8 understanding that you're limited to 40 seats

9 in your sidewalk café. Right?

10             MR. AMIRSHAHI:  We're following

11 what the permit says.

12             MR. HIBEY:  And it's your

13 understanding that that has absolutely nothing

14 to do with the number of people that fit

15 inside your sidewalk café?

16             MR. AMIRSHAHI:  I don't understand

17 the question. What --

18             MR. HIBEY:  It's your

19 understanding that you can have 100 people in

20 your sidewalk café, if you so choose?

21             MR. AMIRSHAHI:  I haven't

22 testified to that. But you're saying, that I,
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1 are you asking do I think it's okay?

2             MR. HIBEY:  I don't know if it's,

3 you know, whatever the, we have 40 seats out

4 there. People are standing there, are sitting

5 there, or a combination, I really don't know

6 where that's. I don't work for the

7 enforcement.

8             MR. HIBEY:  Okay. But it's your

9 understanding that you can have 50 people in

10 your sidewalk café.

11             MS. WILLIFORD:  I'd like to

12 object. If he wants to ask how many people are

13 in the sidewalk café, that's one thing. But

14 he's basically asking for his understanding of

15 what's within whatever that Certificate of

16 Occupancy, Certificate of Use. He's already

17 testified that his understanding is what is in

18 the Certificate of Use. Asked and answered. If

19 he wants to ask beyond, he can ask specific

20 questions.

21             CHAIR MILLER:  His answer was,

22 he's required to have 40 seats. So are you
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1 basically, do you just want to ask him about

2 standing? I mean, that --

3             MR. HIBEY:  I'm trying to find out

4 what he believes. He runs the place. I'm

5 trying to confirm what he thinks they can have

6 40 people, 50 people, 100 people, 200 people

7 in the sidewalk café.

8             CHAIR MILLER:  Okay. I'm going to

9 allow one question. It's kind of like what you

10 asked Mr. Brashears about standing. Whether

11 this permit limits your standing, the people

12 standing, in addition to the 40 seats.

13             MR. AMIRSHAHI:  Is that what he's

14 --

15             CHAIR MILLER:  I think that's what

16 his question is about.

17             MR. AMIRSHAHI:  So can you repeat

18 the question?

19             CHAIR MILLER:  Does it limit the

20 number of people standing there?

21             MR. HIBEY:  To your understanding,

22 right? That this permit and the Certificates
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1 of Use and all of that limits you to 40 seats,

2 but that that has nothing to do with how many

3 people you can actually have in the sidewalk

4 café?

5             CHAIR MILLER:  I can't control how

6 many people are standing outside. Whether

7 they're smoking, on the cell phone, yes.

8             MR. HIBEY:  Okay. So you can have

9 50 people in your sidewalk café whether they

10 are seated or standing. Right?

11             MR. AMIRSHAHI:  I don't know if I

12 could or couldn't. I'm just saying that people

13 can stand outside.

14             MR. HIBEY:  You don't know whether

15 you can or cannot.

16             MR. AMIRSHAHI:  I don't.

17             MR. HIBEY:  Okay. You do have at

18 times in excess of 40 people in your sidewalk

19 café. Right?

20             MR. AMIRSHAHI:  I assume it's

21 possible that there could be people sitting

22 and standing at the same time.
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1             MR. HIBEY:  Okay. You've seen some

2 occasions where there have been a large crowd

3 in your sidewalk café?

4             MR. AMIRSHAHI:  I've seen that

5 there's been people inside and outside,

6 definitely. I don't know what the exact count

7 is on that, counting how many people are

8 necessarily standing on the sidewalk café

9 versus inside.

10             MR. HIBEY:  And your sidewalk café

11 dimensions, have you ever measured them?

12             MR. AMIRSHAHI:  Have I measured

13 them?

14             MR. HIBEY:  Yes.

15             MR. AMIRSHAHI:  Yes.

16             MR. HIBEY:  And when did you

17 measure them?  What were the measurements that

18 you found?

19             MR. AMIRSHAHI:  What were the

20 measurements? 67 feet by 12 feet.

21             MR. HIBEY:  And when did you take

22 those measurements?
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1             MR. AMIRSHAHI:  I haven't taken it

2 specifically on a particular day that I

3 remember, but that's what our outdoor café is.

4             MR. HIBEY:  And did you take them

5 when you had barriers up behind the seats?

6             MR. AMIRSHAHI:  I can't recollect.

7             MR. HIBEY:  You're aware that

8 there have been complaints about crowds from

9 the sidewalk café and the impacts they have

10 had on Presidential. Correct?

11             MR. AMIRSHAHI:  I don't know what

12 you mean by that. Can you repeat that again?

13             MR. HIBEY:  You're aware that

14 there have been complaints about the noise

15 generated by your crowds in your sidewalk

16 café.

17             MR. AMIRSHAHI:  I'm not sure if it

18 was necessarily for the sidewalk café. I've

19 heard about the sound. And some individual

20 people from the Presidential having an issue

21 with it. Yes.

22             MR. HIBEY:  And what foundation--
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1             MR. AMIRSHAHI:  On Sundays you

2 refer to. I'm not sure if it's been, it seems

3 like it's particularly on Sundays.

4             MR. HIBEY:  What complaints have

5 there been about Sundays?

6             MR. AMIRSHAHI:  I don't have that

7 in front of me, but I know there's been a

8 number of emails, originally, over a year ago

9 or longer about the sound.

10             MR. HIBEY:  What takes place on

11 Sundays at Barcode?

12             MR. AMIRSHAHI:  What does that?

13 What do you mean? What takes place in the

14 sense of?

15             MR. HIBEY:  What events occur--

16             MR. AMIRSHAHI:  I'm sorry. I'm

17 sorry. Is it better now?

18             CHAIR MILLER:  Yes.

19             MR. AMIRSHAHI:  Okay. I'm sorry.

20             MR. HIBEY:  What events occur on

21 Sundays at Barcode?

22             MR. AMIRSHAHI:  Well Sunday we
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1 open at 1 o'clock. We have a Day Brunch Party.

2 We open at 1 o'clock and it goes until 5

3 o'clock, just the brunch. We've been doing it

4 for over three years. It's a very popular Day

5 Brunch Party. We were actually one of the

6 first ones to do it. And it's almost sold out

7 all the time for brunch to have people there

8 from 1 to 5. It continues into our normal

9 happy hour, which goes until 7 o'clock. And

10 then from 7 o'clock on it continues to 12 by

11 our choice. Because I limit it to a daytime

12 party. So 99 percent of the time we close at

13 12 o'clock and people are out of by 12:30.

14             MR. HIBEY:  And do you, when you

15 have these Sunday events, in any way limit the

16 number of people that you permit on your

17 sidewalk café?

18             MR. AMIRSHAHI:  Do we limit just

19 the sidewalk café?

20             MR. HIBEY:  Yes.

21             MR. AMIRSHAHI:  Well, we allow a

22 certain amount of people in with the clicker
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1 of how many people can come into the

2 establishment. And that includes the sidewalk

3 café as part of that.

4             MR. HIBEY:  And then there's no

5 one controlling whether they're on the

6 interior or on the sidewalk café?

7             MR. AMIRSHAHI:  You mean if

8 someone walks over to the sidewalk café with,

9 and saying he should walk inside? Is that what

10 you mean?

11             MR. HIBEY:  My question, you said

12 that there's someone clicking how many people

13 at the door.

14             MR. AMIRSHAHI:  Yes.

15             MR. HIBEY:  Right?

16             MR. AMIRSHAHI:  Yes.

17             MR. HIBEY:  But there's no one

18 monitoring the number of people in the

19 sidewalk café.

20             MR. AMIRSHAHI:  It's hard to

21 monitor just the sidewalk café. But we keep

22 the occupancy load at what the requirement is.



(202) 234-4433 Washington DC www.nealrgross.com
Neal R. Gross and Co., Inc.

Page 144

1             MR. HIBEY:  And what is the

2 requirement?

3             MR. AMIRSHAHI:  We have 149 for

4 the inside.

5             MR. HIBEY:  What's the occupancy

6 limit for the outside?

7             MR. AMIRSHAHI:  40, there's 40

8 chairs so we try to keep it between 150 to

9 189.

10             MR. HIBEY:  I'm sorry. What was

11 the occupancy on the interior again?

12             MR. AMIRSHAHI:  149.

13             MR. HIBEY:  So it's your

14 understanding that you're allowed to have 149

15 plus another 40 as your occupancy?

16             MR. AMIRSHAHI:  We have a sidewalk

17 café that has 40 chairs and we have 149 for

18 the inside. I do believe that we have an

19 occupancy for 149 inside and 40 for outside.

20 So if you add those two numbers together, it

21 should give you the number that we should

22 have.
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1             MR. HIBEY:  Okay. So 40 people in

2 the sidewalk café?

3             MR. AMIRSHAHI:  You asked me what

4 the total is, occupancy of the space. I'm

5 trying to tell you that's how we define how

6 many people come in and out. If that makes

7 sense. Does that answer your question?

8             MR. HIBEY:  Sure. Okay. On

9 occasion you will expand the scope of your

10 sidewalk café. Right?

11             MS. WILLIFORD:  Objection.

12             CHAIR MILLER:  What's the basis

13 for the objection?

14             MS. WILLIFORD:  I withdraw the

15 objection.

16             CHAIR MILLER:  What do you mean by

17 scope, though?

18             MR. HIBEY:  Sure. On occasion you

19 have your sidewalk café bigger than 67 feet by

20 12 feet.

21             MS. WILLIFORD:  Object. He never

22 testified to that.
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1             MR. HIBEY:  I'm asking. He can say

2 no if he wants to.

3             CHAIR MILLER:  You're saying

4 that's beyond the direct testimony? Is that

5 what you're saying?

6             MS. WILLIFORD:  It's beyond

7 direct, but also how he's characterizing it.

8 He's leading the witness. Okay.

9             CHAIR MILLER:  Okay.

10             MS. WILLIFORD:  Okay. We'll let

11 him proceed.

12             CHAIR MILLER:  Okay.

13             MR. HIBEY:  Have you ever expanded

14 the sidewalk café beyond 67 feet by 12 feet?

15             MR. AMIRSHAHI:  Not to my

16 recollection and if it ever was an issue at

17 one time, I think over, the only time I can

18 remember was almost, I would say almost two

19 years ago, where there was one complaint from

20 the Presidential with numerous calls to

21 everybody imaginable. And they said that we

22 had taken over the dry cleaner's spot which
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1 is, if you're looking at Barcode, to the right

2 of it. And they had said that we had expanded

3 little bit too far, because we had some fences

4 that we use that are barricades that we use to

5 keep the seating in the exact space that we

6 have. I had mentioned one complaint, and we've

7 done it afterwards.

8             MR. HIBEY:  So that's a yes, you

9 have expanded beyond the--

10             MR. AMIRSHAHI:  I answered the

11 question that you asked.

12             MR. HIBEY:  Correct?

13             MR. AMIRSHAHI:  I think I answered

14 the question. I don't know what you're

15 referring to. I said, at one time that I

16 recollect, two years ago we might have done it

17 one time. We had a complaint, not from a DCRA

18 or a DDOT official. It was from the

19 Presidential. Knowing that I'm concerned with

20 they having a concern that it might be

21 expanded, we put it to exactly where it was

22 supposed to be. It was addressed immediately.
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1             MR. HIBEY:  I'm going to show you

2 what's been marked as Protestant Exhibits 18

3 through 20. And I have more copies for the

4 Board. Can you tell me what's in those

5 pictures?

6             CHAIR MILLER:  Which Exhibit is he

7 referring to?

8             MR. HIBEY:  Exhibit 18.

9             MR. AMIRSHAHI:  What's in those

10 pictures?

11             MR. HIBEY:  Yes. Can you tell me

12 what's in the exhibit?

13             MR. AMIRSHAHI:  I guess it's a

14 shot from the Presidential, I'm assuming, or

15 somewhere far away, showing the outdoor café

16 or part of the outdoor café.

17             MR. HIBEY:  And if you look at

18 Exhibit 19.

19             CHAIR MILLER:  I'm sorry. Mr.

20 Hibey, what question did you ask him about 18?

21             MR. HIBEY:  Just what it depicts.

22             CHAIR MILLER:  And what did he
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1 say? I didn't hear.

2             MR. AMIRSHAHI:  I think it shows

3 of the outdoor café, is what I see.

4             CHAIR MILLER:  Okay.

5             MR. AMIRSHAHI:  I don't know where

6 it's shot from but looks like from the

7 building.

8             MR. HIBEY:  And what about in

9 Exhibit 19. What does Exhibit 19 depict?

10             MR. AMIRSHAHI:  I think it shows

11 the same picture, maybe a little bit

12 different.

13             MR. HIBEY:  Okay. And does it also

14 depicts that your sidewalk café expands all

15 the way in front of MacDee Cleaners next door

16 to you?

17             MS. WILLIFORD:  Object.

18             CHAIR MILLER:  I'm sorry are we

19 late?

20             MS. WILLIFORD:  I will let this

21 go.

22             MR. HIBEY:  Question is, does
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1 Exhibit 19 also depict that the sidewalk café

2 for Barcode has been expanded in front of

3 MacDee Cleaners.

4             MR. AMIRSHAHI:  I can't tell from

5 this picture from this angle. MacDee is very

6 small. It only has two doors. But as I

7 mentioned before, if it happened it was only

8 a one time situation. I think we got a letter

9 or an email and we addressed it right away.

10 And it wasn't a complaint from the building.

11 It was a complaint or an issue from a

12 neighbor.

13             MR. HIBEY:  Okay. So you can't

14 tell?

15             MR. AMIRSHAHI:  I can't tell from

16 this picture.

17             MR. HIBEY:  Okay. Does it look

18 like from this picture that your sidewalk café

19 is to it's a legally permissible seating.

20             MR. AMIRSHAHI:  I can't tell from

21 a picture what you're trying to refer to. But,

22 you know, we have an outdoor café. This is a
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1 picture of it. And I don't know what time this

2 was. But it is a picture of our outdoor café

3 from an angle. I don't know.

4             MR. HIBEY:  Okay. You were at

5 Barcode on April 6, 2014. Correct?

6             MR. AMIRSHAHI:  I don't know. I

7 don't have my calendar in front of me of when

8 I was, I don't check in like that. But I could

9 have been. When is that?

10             MR. HIBEY:  Sunday, April 6, 2014.

11 Were you at Barcode?

12             MR. AMIRSHAHI:  I don't have--

13             CHAIR MILLER:  If you don't know,

14 you don't know.

15             MR. AMIRSHAHI:  I don't know.

16 Could have been.

17             MR. HIBEY:  Okay. I'm going to

18 show you, just for identification, what's been

19 marked as Protestant Exhibit 104 and 105.

20             MR. HIBEY:  Have you had a chance

21 to look at those?

22             MR. AMIRSHAHI:  Yes.
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1             MR. HIBEY:  All right.

2             CHAIR MILLER:  I'm sorry. What was

3 the question?

4             MR. HIBEY:  If he had a chance to

5 look at those pictures.

6             CHAIR MILLER:  Okay.

7             MR. HIBEY:  Do those pictures

8 refresh your recollection as to whether or not

9 you were at Barcode on April 6, 2014?

10             MR. AMIRSHAHI:  If I'm --

11             MS. WILLIFORD:  I object. How

12 would this refresh his recollection?

13             MR. HIBEY:  That's for him to say.

14             CHAIR MILLER:  Okay. You can

15 answer the question. Either it does or it

16 doesn't.

17             MR. AMIRSHAHI:  No, it doesn't.

18 It's dated on the bottom 9/16, so I don't know

19 how that refers --

20             MR. HIBEY:  They were printed on

21 9/16.

22             MR. AMIRSHAHI:  I'm sorry?
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1             MR. HIBEY:  They were printed on

2 9/16.

3             MR. HIBEY:  The pictures were

4 printed on 9/16.

5             MR. AMIRSHAHI:  Because I don't --

6             MR. HIBEY:  They were taken on

7 April 6, 2014.

8             MR. AMIRSHAHI:  There's no way for

9 me to know if this reflects the date that

10 you're trying to ask me. I don't understand.

11 But it was printed on 9/16, that part I do

12 see.

13             MR. HIBEY:  So you don't know

14 whether you were there on April 6, 2014?

15             MR. AMIRSHAHI:  No, I don't.

16             MR. HIBEY:  And were you at

17 Barcode on April 13, 2014?

18             MR. AMIRSHAHI:  I don't how to

19 answer these kind of questions.

20             CHAIR MILLER:  Okay.

21             MR. AMIRSHAHI:  I mean, do you

22 know where you were on April 13?
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1             MR. HIBEY:  I wasn't the subject

2 of an investigation on April 13, 2014.

3             CHAIR MILLER:  Okay. He didn't

4 bring his calendar with him. And it's

5 reasonable if he doesn't know.

6             MR. JONES:  With all due respect.

7             CHAIR MILLER:  Yes.

8             MR. JONES:  I think it's

9 reasonable for him just to say he doesn't know

10 as opposed to --

11             CHAIR MILLER:  He did. Did you

12 not?

13             MR. AMIRSHAHI:  Yes. I really

14 don't --

15             MR. JONES:  He asked him --

16             CHAIR MILLER:  He asked him if --

17             MR. JONES:  He asked him if he

18 knew or --

19             MR. AMIRSHAHI:  I apologize. I

20 didn't mean to be. I just didn't --

21             CHAIR MILLER:  Oh.

22             MR. JONES:  So I would hope that
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1 he would jump in on that to make sure he just

2 answers the question.

3             MR. AMIRSHAHI:  Okay.

4             MR. JONES:  And keep him

5 straightforward.

6             MR. AMIRSHAHI:  I don't know. I'm

7 sorry about that.

8             MR. HIBEY:  Okay. I'm going to

9 show you what's been marked as Protestant

10 Exhibit 66. Take a look at that.

11             MS. WILLIFORD:  I would object to

12 there being any kind of discussion on this

13 Exhibit.

14             CHAIR MILLER:  Okay. I haven't

15 located 66 yet. Oh, here it is. Okay.

16             MS. WILLIFORD:  The Investigative

17 Report.

18             CHAIR MILLER:  Oh. Okay. Do you

19 want to articulate your objection?

20             MS. WILLIFORD:  I object that this

21 is irrelevant and highly prejudicial. It's a

22 report that's still pending. There's a
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1 potential proceeding that will follow relating

2 to this. I think getting into this right now

3 is not only irrelevant but it can be

4 prejudicial, as well.

5             CHAIR MILLER:  Okay. Do you want

6 to respond?

7             MR. HIBEY:  Yes. First of all,

8 it's in your file if you take notice. So

9 second of all, I can use anything in the world

10 to refresh his recollection his recollection,

11 including this document.

12             CHAIR MILLER:  No, I think we have

13 to weigh the prejudicial impact, as well. I

14 think that we can take judicial notice of

15 this. It's in our files. Not that it's

16 necessarily relevant, I don't believe, to this

17 proceeding. So what are you trying, you're

18 trying to --

19             MR. HIBEY:  Just to refresh his

20 recollection as to whether or not he was at

21 Barcode on April 13, 2014. Just has no

22 prejudicial effect. I'm not asking anyone to
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1 look at this report for anything else right

2 now.

3             CHAIR MILLER:  You're not asking -

4 -

5             MR. HIBEY:  I'm only asking him to

6 look at it.

7             CHAIR MILLER:  Only to look at it?

8             MR. HIBEY:  And to read it.

9             CHAIR MILLER:  And not to comment

10 on any of the contents in it.

11             MR. HIBEY:  We don't want any

12 comment on anything other than to refresh his

13 recollection that he was present at Barcode on

14 April 13, 2014.

15             CHAIR MILLER:  Okay.

16             MS. WILLIFORD:  To the extent that

17 this line of questioning is going to go into

18 this incident that is currently being

19 investigated by the Board, I would strong

20 object to this line of questioning if that's

21 the purpose for identifying whether he's going

22 to be at Barcode April 13, 2014.
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1             CHAIR MILLER:  That's true. Where

2 would you go with it Mr. Hibey? We're not

3 going to go into the incident that is at issue

4 in the case report.

5             MEMBER ALBERTI:  If it goes to his

6 credibility you will.

7             CHAIR MILLER:  Go to, you were

8 saying, I'm sorry.

9             MEMBER ALBERTI:  If it goes to his

10 credibility you might. I don't know what's in

11 the report. But there are reasons --

12             CHAIR MILLER:  -- investigation.

13             MEMBER ALBERTI:  I think you --

14 We'll talk about that. Just let it go.

15             CHAIR MILLER:  Let it go?

16             MEMBER ALBERTI:  I'm withdrawing

17 my comment right now.

18             CHAIR MILLER:  Okay. And the point

19 was, if he were just to read this and

20 remember, oh, yes, I was there on the 14th.

21 That's one thing but if

22             MR. HIBEY:  Yes. That's it.
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1             CHAIR MILLER:  Is that it? You

2 know, we don't want to get into the incident

3 that's at issue, that's pending in this case.

4 That's it? Okay. Then I would allow that one

5 question. I would allow him to look at the

6 case report and see if it refreshes his

7 memory, whether he was there on that date.

8             MR. HIBEY:  Do you recall whether

9 you were at Barcode on April 13, 2014?

10             MR. AMIRSHAHI:  I don't recall,

11 but I wouldn't say I was not there.

12             MR. HIBEY:  Are you, did you speak

13 -- Okay.

14             So you don't recall whether you

15 were there on April 6 or April 13, right?

16             MR. AMIRSHAHI:  I don't recall

17 specifically whether I was there and what

18 time. I'm usually there.

19             MR. HIBEY:  You're usually there.

20             MR. AMIRSHAHI:  At Barcode.

21             MR. HIBEY:  Usually --

22             MR. AMIRSHAHI:  I'm not there 24
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1 hours, but I am there.

2             MR. HIBEY:  When are you usually

3 there?

4             MR. AMIRSHAHI:  I don't have a set

5 hours that I come, but I am usually there at

6 Barcode. I don't know, you want, I mean, I'm

7 not trying to be --

8             MR. HIBEY: I think

9             MR. AMIRSHAHI:  I don't know what

10 times I'm there. I'm just --

11             MR. HIBEY:  I'm just trying to

12 figure out. You said you're usually there

13             MR. AMIRSHAHI:  You asked me what

14 times I'm there.

15             CHAIR MILLER:  Let him answer the

16 question.

17             MR. AMIRSHAHI:  I don't know what

18 times I'm there. I'm there usually at Barcode

19 whenever it's open. It could be --

20             CHAIR MILLER:  Okay.

21             MR. AMIRSHAHI:  -- some days I'm

22 there five days, some days I'm there seven
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1 days. But I don't know exactly what time I'm

2 there and what day you're talking about.

3             MR. HIBEY:  The permit and the

4 Certificate of Use in your Exhibit 3, do you

5 have those?

6             MR. AMIRSHAHI:  I don't think so.

7             MR. HIBEY:  Well, do you have that

8 Certificate of Use in your Exhibit folder? You

9 talked about it on direct? Okay?

10             MR. AMIRSHAHI:  Okay.

11             MR. HIBEY:  Did you ever submit

12 that document to ABRA?

13             MR. AMIRSHAHI:  Did I personally

14 submit this to ABRA?

15             MR. HIBEY:  Did you submit this

16 document to ABRA?

17             MR. AMIRSHAHI:  I didn't submit

18 myself anything that I recollect to ABRA

19 directly myself.

20             MR. HIBEY:  Did someone else

21 submit that document to ABRA on behalf of

22 Barcode?
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1             MR. AMIRSHAHI:  I'm sure the DDOT

2 people or the process submitted whatever they

3 were supposed to submit, because they issued

4 a permit to us.

5             CHAIR MILLER:  Which document are

6 you referring to?

7             MR. HIBEY:  It is Applicant's

8 Exhibit -- Sidewalk Cafes and Public Space.

9             PARTICIPANT:  Applicant's Exhibit

10 number --

11             CHAIR MILLER:  Four. Exhibit 4.

12             MR. HIBEY:  Four. Four?

13             CHAIR MILLER:  Certificate of Use.

14 Okay.

15             MR. HIBEY:  Have you ever

16 submitted a Sidewalk Café Permit to ABRA?

17             MR. AMIRSHAHI:  I believe when we

18 first opened Barcode, we submitted our

19 original application.

20             MR. HIBEY:  So with your original

21 application for Barcode, you submitted a

22 permit, a Public Space Permit?
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1             MR. AMIRSHAHI:  I didn't submit

2 it. Actually Dimitri Mallios, who was the

3 attorney at the time, had submitted for us.

4             MR. HIBEY:  Okay. And since that

5 time, have you or anyone on behalf of Barcode

6 submitted a Sidewalk Café Permit?

7             MR. AMIRSHAHI:  I don't understand

8 what, we originally had a Sidewalk Café Permit

9 when we originally applied.

10             MR. HIBEY:  Right.

11             MR. AMIRSHAHI:  So why would I

12 submit another one?

13             MR. HIBEY:  Because it's only good

14 for 12 months.

15             MR. AMIRSHAHI:  No, the permit --

16             MS. WILLIFORD:  I object. He

17 answered the question.  The question about

18 counsel probably wasn't appropriate.

19             MR. HIBEY:  That's fine. I --

20             CHAIR MILLER:  I'm sorry.

21             MR. HIBEY:  I'm trying to explain

22 --
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1             CHAIR MILLER:  What did you say?

2             MS. WILLIFORD:  He answered the

3 question and then he was asking a starting, he

4 was answering that question. I would just

5 object unless he has another question to ask.

6             CHAIR MILLER:  Oh, to wait?

7             MS. WILLIFORD:  Yes.

8             CHAIR MILLER:  Okay.

9             MR. HIBEY:  So you don't know

10 whether or not Barcode has submitted a

11 subsequent Sidewalk Café Permit, besides the

12 one that was initially submitted with the

13 initial application for Barcode.

14             MR. AMIRSHAHI:  No. We have the

15 Certificate of Use that gets renewed every

16 year. That's --

17             CHAIR MILLER:  I'm sorry. Could

18 you speak up, please?

19             MR. AMIRSHAHI:  A Certificate of

20 Use is what he's showing, that gets renewed

21 every year.

22             CHAIR MILLER:  Okay.



(202) 234-4433 Washington DC www.nealrgross.com
Neal R. Gross and Co., Inc.

Page 165

1             MR. AMIRSHAHI:  That's what you

2 asked me about this document.

3             MR. HIBEY:  And has Barcode ever

4 submitted a diagram for its sidewalk café to

5 ABRA?

6             MR. AMIRSHAHI:  I'm not really

7 sure to ABRA. All that was done with our

8 original license, yes.

9             PARTICIPANT:  Who?

10             MR. AMIRSHAHI:  It was originally

11 done --

12             MR. AMIRSHAHI:  -- with our

13 application when we applied, when we first

14 opened Barcode. Dimitri Mallios was our

15 attorney at that time.

16             MR. HIBEY:  Okay. Beyond initial

17 submissions, are you aware of any additional

18 submissions related to the sidewalk café that

19 were made to ABRA on behalf of Barcode?

20             MR. AMIRSHAHI:  To ABRA, I'm not

21 aware. But whatever use of public space,

22 whenever there's been a change we've given it
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1 to DDOT, which is the people who handle public

2 space.

3             MR. HIBEY:   I don't have

4 anything.

5             CHAIR MILLER:  Okay. Any Board

6 questions?

7             MEMBER ALBERTI:  Yes. I'm going to

8 ask a few and then I may have some more later.

9             CHAIR MILLER:  Or we can go to

10 redirect.

11             MEMBER ALBERTI:  Okay. First of

12 all, can we go right to the report that Mr.

13 Hibey handed the witness to refresh his

14 memory?

15             CHAIR MILLER:  Which report? The

16 Investigative Report?

17             MEMBER ALBERTI:  The Investigative

18 Report?

19             CHAIR MILLER:  Or the case report?

20             MEMBER ALBERTI:  Can you hand that

21 to --

22             PARTICIPANT:  He has it.
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1             MEMBER ALBERTI:  He has it?  Okay.

2             CHAIR MILLER:  Which I'm not

3 clear--

4             MEMBER ALBERTI:  I'm not going to

5 go into detail.

6             CHAIR MILLER:  I'm sorry, Mr.

7 Alberti. I'm just not clear what --

8             MEMBER ALBERTI:  The case report

9 that we were talking --

10             CHAIR MILLER:  The case report --

11             MEMBER ALBERTI:  Do you have a

12 date on that --

13             CHAIR MILLER:  -- for the case

14 that's pending.

15             MEMBER ALBERTI:  -- case report,

16 Mr. Hibey?

17             MR. HIBEY:  At the top it says

18 April 14, 2014.

19             MEMBER ALBERTI:  Okay. That case

20 report.

21             MR. HIBEY:  April 13, on Sunday

22 leading into --
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1             MEMBER ALBERTI:  Okay. All right.

2 So, sir, is your name mentioned in that

3 report?

4             MR. AMIRSHAHI:  I believe it

5 refers to me as the General Manager in some of

6 the places. I'm not sure if my specific name's

7 on there.

8             MEMBER ALBERTI:  All right. Does

9 it refer you speaking to anyone from ABRA

10 anywhere in that report?

11             MR. AMIRSHAHI:  I believe it does,

12 yes.

13             MEMBER ALBERTI:  Okay. It does. So

14 you did speak to ABRA on that evening. Okay.

15 So would you agree that you were there that

16 evening?

17             MR. AMIRSHAHI:  I'm sorry. Are you

18 talking about a specific date? I'm sorry. I

19 misunderstood.

20             MEMBER ALBERTI:  That report. The

21 date of that report.

22             MR. AMIRSHAHI:  Uh-huh.
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1             MEMBER ALBERTI:  Did you speak,

2 does it reference that you spoke to ABRA that

3 day?

4             MR. AMIRSHAHI:  I'm sorry. I

5 thought you were talking about his

6 Investigative Report--

7             MEMBER ALBERTI:  No. No, no, no,

8 no, no.

9             MR. AMIRSHAHI:  I'm just --

10             CHAIR MILLER:  I hope you're

11 wading carefully into this.

12             MR. AMIRSHAHI:  I'm sorry.

13             MEMBER ALBERTI:  I'm wading very

14 carefully into this.

15             CHAIR MILLER:  Okay.

16             MR. AMIRSHAHI:  I'm sorry. I

17 thought --

18             MEMBER ALBERTI:  Would you read

19 the case number on that, just so we know.

20             MR. AMIRSHAHI:  That case number -

21 -

22             MS. WILLIFORD:  I guess for
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1 clarification, it says investigation number.

2             MR. AMIRSHAHI:  Investigation

3 number --

4             MEMBER ALBERTI:  Investigation

5 number.

6             MR. AMIRSHAHI:  Investigation

7 number 14-CMP-00244. Do you want me to repeat

8 the number?

9             MEMBER ALBERTI:  Yes. Just repeat

10 it for the record.

11             MR. AMIRSHAHI:  14-CMP-00244.

12             MEMBER ALBERTI:  And it has a date

13 of incident on there. Does it not?

14             MR. AMIRSHAHI:  That's correct.

15             MEMBER ALBERTI:  What's the date

16 of incident?

17             MR. AMIRSHAHI:  April 14, 2014.

18             MEMBER ALBERTI:  Okay. Is your

19 name mentioned in there?

20             MR. AMIRSHAHI:  My name is

21 mentioned in there, yes.

22             MEMBER ALBERTI:  Does it mention,
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1 I haven't seen, you know, I haven't see the

2 report for a very long time. So I don't even

3 know. I'm just asking blind here. Does the

4 report mention that you spoke to anyone from

5 ABRA that evening?

6             MR. AMIRSHAHI:  Yes.

7             MEMBER ALBERTI:  Okay. So you

8 would agree that you were there that evening?

9             MR. AMIRSHAHI:  Yes.

10             MEMBER ALBERTI:  Okay. Thank you.

11 That's all I wanted to get to. Whether you

12 remember it or not, it's there. All right.

13 Thank you. Can we look at Exhibit 32?

14             CHAIR MILLER:  Who's? The

15 Protestants?

16             MEMBER ALBERTI:  Oh, I'm sorry.

17 Protestants Exhibit 32. These have been

18 admitted, right?

19             CHAIR MILLER:  No they have not.

20             MEMBER ALBERTI:  Oh, they haven't

21 been admitted.

22             PARTICIPANT:  So why do we have
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1 them?

2             MEMBER ALBERTI:  Oh, they haven't.

3             CHAIR MILLER:  No.

4             MEMBER ALBERTI:  So why are they

5 handed out to us?

6             CHAIR MILLER:  Well, it's your

7 choice whether to look at them. I think some

8 of the visuals --

9             MEMBER ALBERTI:  Well, I'd be

10 careful here--

11             MR. JONES:  I was not under the

12 impression that they hadn't been admitted.

13             CHAIR MILLER:  No they hadn't.

14             MR. JONES:  So when they were

15 handed to me I typically, I try not to, so.

16             CHAIR MILLER:  Okay.

17             MR. JONES:  What's the state of

18 that?

19             MEMBER ALBERTI:  I won't go there.

20             MR. JONES:  What are we doing with

21 them?

22             CHAIR MILLER:  We're not --



(202) 234-4433 Washington DC www.nealrgross.com
Neal R. Gross and Co., Inc.

Page 173

1             MEMBER ALBERTI:  Can we admit

2 them?

3             CHAIR MILLER:  They were used for

4 purposes of questioning the witness. They

5 haven't been moved into evidence and --

6             PARTICIPANT:  32.

7             CHAIR MILLER:  It's up to the

8 parties to move it when they're ready.

9             MS. WILLIFORD:  I'm sorry, I --

10             MEMBER ALBERTI:  All right. Well

11 then I'll reserve my

12 Questions.

13             CHAIR MILLER:  If they choose to--

14             MEMBER ALBERTI:  I'll reserve my

15 questions. I would actually like this witness

16 -- All right.

17             CHAIR MILLER:  We can go to

18 redirect unless there are --

19             MEMBER ALBERTI:  Yes.

20             CHAIR MILLER:  -- other questions.

21             MEMBER ALBERTI:  All right. What

22 do you do, you know, I see on many of these
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1 pictures, I'll only remark from exhibits.

2 Because there's numerous pictures where

3 there's people leaning on the barrier that

4 separates your sidewalk café from the

5 sidewalk. Numerous pictures.

6             MS. WILLIFORD:  Just for

7 clarification purposes, if there is a picture

8 that you are referring to, that you can refer

9 the witness to, that may help.

10             MEMBER ALBERTI:  Sure. Sure. I

11 would, let's go to our report. Do you have our

12 report here?

13             MS. WILLIFORD:  Thank you.

14             CHAIR MILLER:  That's in the

15 records. Our report is definitely --

16             MS. WILLIFORD:  Yes.

17             CHAIR MILLER:  -- in the records.

18             MEMBER ALBERTI:  Yes. Our report's

19 here.

20             CHAIR MILLER:  Okay.

21             PARTICIPANT:  Do you have a copy

22 of the report?
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1             CHAIR MILLER:  We are referring to

2 the Investigative Report.

3             MEMBER ALBERTI:  Investigative

4 Report, the one you held up earlier. Exhibit

5 36, page 36, page 37, oh, page 36 is a good

6 one, and 38.

7             CHAIR MILLER:  Okay. So these are

8 the exhibits attached to the Investigative

9 Report, which is --

10             MEMBER ALBERTI:  Yes.

11             CHAIR MILLER:  -- in the record.

12 Okay.

13             MEMBER ALBERTI:  What is your

14 procedure for ensuring that alcoholic

15 beverages aren't handed outside of the

16 perimeter of your establishment when you have

17 so many people crowding up against your fence?

18             MR. AMIRSHAHI:  That's a good

19 question. We have --

20       MEMBER ALBERTI:  Yes. I know it is.

21 That's why I asked it.

22             MR. AMIRSHAHI:  We have security
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1 placed on every, on the front entrance. And we

2 also have people roaming the inside and the

3 outside. Especially on the outside parameter.

4 If you come, this is a picture that was taken

5 on a Sunday. It's a Daytime Brunch Party and

6 it ends at 12.

7             MEMBER ALBERTI:  It's a daytime,

8 well it was taken at night, obviously.

9             MR. AMIRSHAHI:  It was taken at,

10 it ends at 12, meaning that it starts the Day

11 Brunch Party. But in this picture that your

12 referring, on 38 for example or the ones

13 before that, we have constant people

14 monitoring to make sure that people are not

15 standing, alcohol is not given across from all

16 the --

17             MEMBER ALBERTI:  What does that

18 entail? How many people?

19             MR. AMIRSHAHI:  How many people do

20 we have?

21             MEMBER ALBERTI:  Yes. And where

22 are they stationed?
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1             MR. AMIRSHAHI:  We have about 14

2 people on Sundays, approximately, average. We

3 have anywhere from four to six on the outside,

4 three of them that physically stand outside on

5 the sidewalk. And to explain this a little

6 bit, this picture was taken prior to us moving

7 the valet. This bike lane came, these pictures

8 are when the bike lane first came, I believe,

9 maybe a couple months or a few months. So a

10 lot of people were used to parking their cars

11 directly in front of Barcode, which would be

12 a normal habit. And we moved the valet now on

13 17th Street. I don't know if you --

14             MEMBER ALBERTI:  I --

15             MR. AMIRSHAHI:  -- just so you

16 know, it helps a lot with the crowd. Because

17 a lot of these crowd, used to wait for their

18 cars in the bike lane. But to answer your

19 question on how we clear that sidewalk area,

20 is we constantly have a flow of people moving

21 and making sure that there's nobody drinking,

22 no one handing out drinks. Because all those
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1 chairs are facing the inside. So you would

2 have to physically turn around to hand, or try

3 to hand the drink outside.

4             MEMBER ALBERTI:  So is your

5 testimony you don't really have people sort of

6 encroaching on the sidewalk café by maybe

7 leaning over, their arm going over into the

8 café from the outside on the sidewalk.

9             MR. AMIRSHAHI:  There's a lot of

10 people, it's a popular place. People come

11 there and they stand outside all the time. A

12 lot of people that we don't let in --

13             MEMBER ALBERTI:  Again, so where

14 do you have people stationed to monitor this?

15             MR. AMIRSHAHI:  We have people

16 stationed outside of this --

17             MEMBER ALBERTI:  Where? Where

18 outside?

19             MR. AMIRSHAHI:  On the sidewalk.

20             MEMBER ALBERTI:  Where on the

21 sidewalk? You've got --

22             MR. AMIRSHAHI:  In front of --
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1             MEMBER ALBERTI:  67 feet is a long

2 expanse. Where?

3             MR. AMIRSHAHI:  On each corner.

4 One on the corner of, on the side of it, which

5 is the 12 foot area. And along the 67 foot

6 length we have two to three people that stand

7 in the front of that area, on the outside of

8 it. Not only to move the traffic, but also to

9 tell, direct people to go to the valet when

10 they're trying to pick up their cars. But we

11 constantly monitor that sidewalk.

12             MEMBER ALBERTI:  I guess the last

13 question is, physically where is your, can you

14 describe physically where your sidewalk café

15 ends on either end?

16             MR. AMIRSHAHI:  Which, how long it

17 is or how --

18             MEMBER ALBERTI:  Where it ends on

19 each end. Can you physically tell me?

20             MR. AMIRSHAHI:  Actually--

21             MEMBER ALBERTI:  It's in front of

22 this door, it's in front of this window.
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1             MR. AMIRSHAHI:  It's --

2             MEMBER ALBERTI:  Can you

3 physically tell me where it ends on each end?

4             MR. AMIRSHAHI:  Yes. The front

5 door of Barcode from one window to the other

6 end of the window, the exact frontage of the

7 building is exactly 67 feet.

8             MEMBER ALBERTI:  So it doesn't

9 expand past what one standing on the street

10 would assume is the establishment known as

11 Barcode. Right?

12             MR. AMIRSHAHI:  That's correct.

13             MEMBER ALBERTI:  Okay. It doesn't

14 go past that line of sight?

15             MR. AMIRSHAHI:  It's directly in

16 front of the space. The left of us is the door

17 for Pete's Coffee. To the right of us is the

18 door for the dry cleaners. So we can't go in

19 front of those door.

20             MEMBER ALBERTI:  Okay. Great. Very

21 good. I have no further questions right now.

22             CHAIR MILLER:  Okay. Others? Mr.
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1 Jones.

2             MR. JONES:  Thank you, Madame

3 Chair. I want to go back to try and get

4 clarification, because I'm not totally clear

5 in my head in terms of the number of seats and

6 your occupancy and how you regulate that. So

7 you mentioned earlier in response to the

8 Protestant's question, that you have a

9 occupancy on the interior establishment of

10 149.

11             MR. AMIRSHAHI:  Correct.

12             MR. JONES:  Correct?

13             MR. AMIRSHAHI:  That's correct

14             MR. JONES:  Okay. And what do you

15 understand to be your, I guess the equivalent

16 number for your outdoor area?

17             MR. AMIRSHAHI:  40.

18             MR. JONES:  40.

19             MR. AMIRSHAHI:  Yes, sir.

20             MR. JONES:  So you try and

21 regulate to keep the total number of patrons

22 in both the combined indoor and outdoor space
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1 under 149, which is the sum of 149, excuse

2 189, sorry. The sum of 149 plus 40.

3             MR. AMIRSHAHI:  That's correct.

4             MR. JONES:  Okay. How do you

5 manage that? Specifically.

6             MR. AMIRSHAHI:  Okay. We manage

7 that by, first of all, we have a, are you

8 talking about any particular day or in

9 general, on Sundays?

10             MR. JONES:  I'm talking in any

11 possible scenario.

12             MR. AMIRSHAHI:  Okay.

13             MR. JONES:  So if you have

14 different scenarios and you apply different

15 rules to different scenarios, I want to hear

16 each one.

17             MR. AMIRSHAHI:  Okay. We have a

18 clicker and a front door person who's been

19 with us almost 3 years out of the 3-1/2 that

20 we've been open. He clicks the number of

21 people that come in and we click the number of

22 people that go out. So we have two clickers.
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1 We keep that level at 189 to make sure that we

2 know how many people are in or out at any

3 given time.

4             MR. JONES:  Okay. So when you say

5 come in, how do you define entry? Is it when

6 people cross the threshold from outside to

7 inside, or when they cross the threshold from

8 the street to your sidewalk café area?

9             MR. AMIRSHAHI:  From the street to

10 the sidewalk café area.

11             MR. JONES:  Okay. So it's your

12 testimony that you, well, let me ask. Has

13 there ever been a time where you've been over

14 your 189 number?

15             MR. AMIRSHAHI:  I can't, to say,

16 when you ask me the question of when we start

17 that on different nights. We usually start

18 that night, the clicking part on 90 percent of

19 the days at 9:30 at night religiously. On

20 Sundays, we open at 1 o'clock, so we start it

21 earlier. So we start it after the brunch,

22 which is 5 o'clock.
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1             MR. JONES:  Okay.

2             MR. AMIRSHAHI:  So but in general,

3 yes, we try to keep it at that 189 total in

4 and out from the sidewalk café.

5             MR. JONES:  What's your role at

6 the establishment?

7             MR. AMIRSHAHI:  I'm one of the

8 owners and Director of Operations.

9             MR. JONES:  One of the owners and

10 Director of Operations.

11             MR. AMIRSHAHI:  Yes, sir.

12             MR. JONES:  Are you at the top of

13 the hierarchy in terms of, does everyone

14 report to you that is an employee of the

15 establishment?

16             MR. AMIRSHAHI:  Yes, they do.

17             MR. JONES:  Okay. Is there anyone

18 that is above in the hierarchy?

19             MR. AMIRSHAHI:  No.

20             MR. JONES:  No. Okay. So are you

21 the final say in terms of the day-to-day

22 operations, you're the last word in terms of
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1 the day-to-day operations of the

2 establishment. Is that a fair

3 characterization?

4             MR. AMIRSHAHI:  Yes.

5             MR. JONES:  Okay. Who's the head

6 of security?

7             MR. AMIRSHAHI:  The head of

8 security is, honestly we've had people there

9 that have with our other establishments. We

10 took the best people and we put them there. We

11 have a number of them. We have three guys that

12 played the role itself. But the head of

13 security that we have there was actually an

14 ex-person who used to be security with us for

15 a long time and his name is Brian (phonetic).

16             MR. JONES:  Brian. So the head of

17 security is Brian. Is it his duty and

18 responsibility to ensure that you're at 189 or

19 below?

20             MR. AMIRSHAHI:  Yes.

21             MR. JONES:  Okay. Has he ever

22 reported to you that you've been over 189?
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1             MR. AMIRSHAHI:  He hasn't

2 reported, but he says we're getting close.

3             MR. JONES:  He says we're getting

4 close. Okay. Got it. And given that, what is

5 your mechanism for regulating the number of

6 people that are outside in the outside area,

7 specifically? An area where you indicated you,

8 as the operator of the establishment, believe

9 you are allowed to have 40 people in that

10 space, or that you regulate it to be 40 in

11 that space. How do you implement that

12 regulation? How do you manage that?

13             MR. AMIRSHAHI:  It's a difficult

14 question. But the best way that I feel that we

15 can do it, because the doors for the space,

16 and I don't know if you've been there, it's

17 exactly the same size as Mr. Alberti asked me

18 of the width of the doors. So everybody who

19 comes out of the space is immediately in the

20 patio. It's not like it's a separate left or

21 right area. It's directly in front of the

22 space. So it's hard to monitor how many
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1 people. If it's raining, for example, those

2 people all go inside. So it's hard to say, you

3 know, why do these 40 extra people go inside

4 or vice versa, when the weather's beautiful

5 and people want to smoke or use the phone.

6 It's possible that 70 people go and stand

7 outside, because they want to be outside

8 because it's beautiful, and the inside will

9 have very little people.

10             MR. JONES:  Okay.

11             MR. AMIRSHAHI:  If--

12             MR. JONES:  So is it fair to say

13 that you have no mechanism in place to ensure

14 that you have no more than 40 people in your

15 outdoor patio area?

16             MS. WILLIFORD:  I'd like to just

17 object to the very narrow point that I think

18 his testimony, you know, initially had to do

19 with seats and he talked about the total

20 occupancy. I don't recall any part of the

21 testimony where he said that there should only

22 be 40 people limited on the outside of the
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1 outdoor café. So I just wanted to make that

2 clarification for the record, just in case it

3 was unclear to the witness.

4             MR. JONES:  May I respond.

5             CHAIR MILLER:  Yes.

6             MR. JONES:  So just for

7 clarification purposes, I think I asked the

8 witness a specific question about the total

9 number of people that he regulates his

10 occupancy at. And he indicated that he had an

11 occupancy of 149 on the interior and 40 for

12 the exterior. And he added those two up to get

13 to the total number. So he is, by my

14 understanding of what he communicated,

15 indicating to me that if he's limited to 149

16 on the inside, and his total number is 189,

17 that he's limiting himself to 40 total on the

18 outside. That's how I pulled what I pulled

19 from his testimony to me. Is that fair?

20             MS. WILLIFORD:  My understanding,

21 the testimony related to seats. But I can

22 address on redirect.
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1             MR. JONES:  Okay. So, just for

2 clarification, when you said that you limited

3 your number to 189, were you talking about 189

4 seats?

5             MR. AMIRSHAHI:  We try to keep the

6 total seats and standing at 189.

7             MR. JONES:  You try to keep the

8 total number of seats and standing at 189.

9 That's what you just said?

10             MR. AMIRSHAHI:  Yes.

11             MR. JONES:  Okay. How do you

12 define that? Define seat and define standing

13 for me.

14             MR. AMIRSHAHI:  The only way I can

15 define is by, as you asked me earlier, how we

16 monitor it. And we do it with the clicker

17 program. And it doesn't serve us any benefit

18 to have more than that many people in there

19 because people can't get to the bar, people

20 can't leave. There's a reason why we have that

21 number. So we try, and it's very difficult to

22 answer your question, to monitor an
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1 establishment that's very popular and a number

2 of people waiting outside, like some of these

3 pictures show, of trying to come into this

4 place and saying, yes, no, yes, no. Ten people

5 have to leave before you come in. And that's

6 what we have here. Unfortunately or

7 fortunately we're a very popular

8 establishment. And because of that, and to

9 answer your question, we do the best we can.

10 Are we perfect? I can't say 100 percent. But

11 we don't go out of the way to make it a place

12 where people are, you know, I can't tell

13 people, oh, if 60 walked out, make sure you

14 guys all just go step in right now because

15 have a 40 outside limit. So it's a tricky

16 situation.

17             MR. JONES:  Okay. So just to be

18 clear. From your standpoint, from your

19 operation model, you have no mechanisms

20 currently in place to limit the total number

21 of people outside to 40. Is that a fair

22 statement?
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1             MR. AMIRSHAHI:  It's difficult.

2 It's difficult to --

3             MR. JONES:  No, no, no. I'm not

4 asking whether or not it's hard or easy, I'm

5 just asking, do you have a procedure in place

6 that is intended --

7             MR. AMIRSHAHI:  Okay.

8             MR. JONES:  -- regardless of how

9 hard or easy it is, that is intended to limit

10 the number of people outside to 40?

11             MR. AMIRSHAHI:  No.

12             MR. JONES:  No. Okay. Is it

13 conceivable, given the nature of the

14 procedures that you have in place, that you

15 could have up to 100 people outside?

16             MR. AMIRSHAHI:  It's possible.

17             MR. JONES:  Okay. Is it possible

18 that you could have 189 people outside, given

19 the nature of the procedures that you

20 currently have in place?

21             MR. AMIRSHAHI:  It's very

22 difficult. As long as, since you maybe have
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1 not seen the space, it's hard to have that

2 amount of people. It's possible to maybe have

3 100 or 120, I don't know. But if they're

4 crammed in a certain situation, if the

5 weather's beautiful or vice versa, it's

6 raining and people are all inside. But to

7 answer your question about just the outside,

8 are people able to go at 100 people, it would

9 be hard, because people wouldn't be able to

10 move and they wouldn't really stand there.

11 They only stand there because the enjoy the

12 weather or they want to smoke.

13             MR. JONES:  Understood, but if

14 they wanted to do that they could, because you

15 have no procedures that are currently in place

16 to limit that.

17             MR. AMIRSHAHI:  We have procedures

18 in the sense that we have security monitoring

19 as I was asked before on the outside.

20             MR. JONES:  Okay.

21             MR. AMIRSHAHI:  We have people on

22 the inside, telling people, please do not
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1 block the exits, move inside. You can't sit

2 here. You can't sit on top of a chair. You

3 can't sit on the floor. You can't be on the

4 corner. We move and direct people constantly.

5 You know, I've been doing this a long time. It

6 doesn't serve us any purpose to have people in

7 an area where you can't even go out as an

8 owner. So we move the crowd as much as we can.

9 And to answer your question, the only

10 procedures we have is to move and make sure

11 there's a flow.

12             MR. JONES:  Understood. So I want

13 to look at, I guess, Applicant's Exhibit 3. Do

14 you happen to have that in front of you?

15             MR. AMIRSHAHI:  Which one was

16 that? I'm sorry.

17             MR. JONES:  Applicant's Exhibit 3.

18 Or, sorry, I'm not sure how to read this. So

19 it says Applicant's Exhibit 3, and then it

20 says two of six.

21             CHAIR MILLER:  So it's page two of

22 Applicant's Exhibit 3.
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1             PARTICIPANT:  There's only six

2 pages. The second page of six.

3             MR. JONES:  Got it. So I'm looking

4 at a young lady that appears to be wearing a

5 cream sweater and then a young lady wearing a

6 green sweater. Do you see those two ladies?

7             MR. AMIRSHAHI:  Yes, I do.

8             MR. JONES:  Okay. What is in

9 between those two ladies? What do you call

10 that?

11             MR. AMIRSHAHI:  A table.

12             MR. JONES:  What's in between the

13 two ladies' rear ends?

14             MR. AMIRSHAHI:  A chair.

15             MR. JONES:  That's a chair? Okay.

16 How many chairs that look like this do you

17 have on your outside area?

18             MR. AMIRSHAHI:  40.

19             MR. JONES:  You have 40 of those?

20 Okay. Do you ever have any other tables set up

21 with chairs in your outdoor area?

22             MR. AMIRSHAHI:  We do. I mean, it
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1 depends on --

2             MR. JONES:  So when you set up

3 other tables with chairs in your outdoor area,

4 do you remove these chairs?

5             MR. AMIRSHAHI:  Yes, we do.

6             MR. JONES:  Okay. What does that

7 configuration look like in terms of number of

8 seats? And where do you -- Well, answer that

9 question first. Excuse me.

10             MR. AMIRSHAHI:  We always keep it

11 at 40 chairs and 13 tables.

12             MR. JONES:  Okay. When you remove

13 these, I'll call it the cushioned seats, when

14 you remove those cushion seats to ensure that

15 you're at 40, where do they end up? Do you

16 have a storage facility inside?

17             MR. AMIRSHAHI:  We have a very

18 small, it's one of our issues that we have,

19 because when we designed and thought about

20 this, was to have it directly in front of the

21 space. We have to bring everything in. So at

22 closing time, I might be jumping to something,
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1 but I'm just saying.

2             MR. JONES:  Okay.

3             MR. AMIRSHAHI:  We power wash, we

4 clean and we do everything. In addition to a

5 cleaning crew that comes afterwards and the

6 help of Golden Triangle at times on a

7 quarterly basis, but we move all that

8 furniture inside. So as soon as, we move all

9 those pieces to the front and some of it

10 inside.

11             MR. JONES:  Okay. But do you --

12             MR. AMIRSHAHI:  The extra pieces

13 that you were saying, we move them to a small

14 storage room that we have in the building.

15             PARTICIPANT:  That is Board Member

16 Brooks.

17             PARTICIPANT:  Okay.

18             PARTICIPANT:  Yes.

19             PARTICIPANT:  Do you have one of

20 those?

21             PARTICIPANT:  Do I have one of

22 what.
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1             MR. AMIRSHAHI:  I don't know if

2 you heard me. I'm sorry. You were asking about

3 the few pieces, what do we do with those. And

4 those few pieces, we do have a storage room in

5 the building that we take downstairs and put

6 them in storage.

7             MR. JONES:  Okay. So when you

8 remove the cushioned seats, do you remove all

9 of them?

10             MR. AMIRSHAHI:  No.

11             MR. JONES:  Okay. Typically how

12 many do you remove? When you have a different

13 configuration.

14             MR. AMIRSHAHI:  So--

15             MR. JONES:  You're telling me

16 you're changing the configuration of your

17 outdoor space in order to ensure you have 40

18 seats. Is that what I'm intended to understand

19 from what you're telling me?

20             MR. AMIRSHAHI:  We only do that,

21 and that's only at lunchtime, where sometimes

22 we put some tables and chairs outside for
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1 people to sit for lunch. But it never happens

2 after 5 o'clock. So 99 percent is what you see

3 in that configuration that you pointed out.

4             MR. JONES:  Okay. All right. So is

5 it safe to say, from what you're telling me,

6 that you either have 40 of these cushioned

7 seats or a certain number of, let's say X, of

8 the cushioned seats plus Y of some non-cushion

9 seats, and that X plus Y equals 40 --

10             MR. AMIRSHAHI:  That's correct.

11             MR. JONES:  -- at all times?

12             MR. AMIRSHAHI:  That's correct.

13             MR. JONES:  Okay. Can you look at

14 Exhibit 24 from the Investigator Report? Looks

15 like this. Got it?

16             MR. AMIRSHAHI:  Yes.

17             MR. JONES:  Okay. Correct my

18 inference from this photograph, but it appears

19 as if you have the same number of cushioned

20 seats that you had in the exhibit that I

21 pointed to before, in terms of the pictures

22 that you took. So there's Applicant Exhibit 3,
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1 two of six, one of six, et cetera. Those

2 cushioned seats look very similar. Do you have

3 different sets of cushioned seats?

4             MR. AMIRSHAHI:  No. But the --

5             MR. JONES:  Okay.

6             MR. AMIRSHAHI:  -- ones you're

7 seeing is less than 40 normally. We don't

8 usually put all of them out.

9             MR. JONES:  So right now on

10 Exhibit 24 --

11             MR. AMIRSHAHI:  Yes.

12             MR. JONES:  -- you're saying that

13 there aren't 40 cushioned seats.

14             MR. AMIRSHAHI:  No.

15             MR. JONES:  Okay. Would it

16 surprise you if I let you know that I counted

17 them and there are approximately 40 seats?

18 Would that be a surprise to you?

19             MR. AMIRSHAHI:  It wouldn't be a

20 surprise but I'm just, I don't know if you

21 heard me before that, before 5, the only time

22 we put those brown tables and chairs that I
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1 think you're referring to as being extra, is

2 because we just do that for lunchtime. And

3 they get removed before 5 o'clock. You know,

4 so they're not there on a regular basis.

5 Because a lot of the lunch crowd wants to just

6 have a table to sit outside.

7             MR. JONES:  Understood. So you're

8 telling me that right now there, in this

9 picture on Exhibit 24, there are not 40

10 cushioned seats?

11             MR. AMIRSHAHI:  No, I think,

12 according to this picture, I think you're

13 right. There is --

14             MR. JONES:  Okay. So it looks like

15 your normal configuration of 40 cushioned

16 seats. Correct?

17             MR. AMIRSHAHI:  Well, yes.

18             MR. JONES:  Are there brown tables

19 with brown chairs in that same picture?

20             MR. AMIRSHAHI:  Yes.

21             MR. JONES:  Okay. How many brown

22 seats would you count? In terms of, I guess,
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1 is this wood?

2             MR. AMIRSHAHI:  No. They're like

3 vinyl --

4             MR. JONES:  They're vinyl?

5             MR. AMIRSHAHI:  I mean, just the

6 plastic type --

7       MR. JONES:  Okay. Let's refer to the

8 non-cushion seats. How many non-cushion seats

9 do you count in this picture?

10             MR. AMIRSHAHI:  I count seven --

11             MR. JONES:  You count seven? Can

12 you go to Investigator Exhibit 25?

13             MR. AMIRSHAHI:  Mm-hmm. I see nine

14 there.

15             MR. JONES:  You see nine total?

16             MR. AMIRSHAHI:  Nine chairs, yes.

17             MR. JONES:  Nine chairs. Okay. So

18 in this instance, it appears to me that you

19 have more than 40 seats outside in this area.

20 Do you agree with that?

21             MR. AMIRSHAHI:  Yes.

22             MR. JONES:  Okay. But you're
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1 saying that this is a rare instance of when

2 you're doing lunch. This is the only time that

3 you have more than 40 seats in your outdoor

4 sidewalk café area.

5             MR. AMIRSHAHI:  Yes.

6             MR. JONES:  Okay. So what is that

7 time period frame? So this is every day at

8 lunch? What does that period look like? It's

9 from X time to X time. What are those two

10 bounds?

11             MR. AMIRSHAHI:  It's before 5

12 o'clock, because people sometimes have a hard,

13 for lunchtime, to sit at the lower tables. So

14 they would rather sit at a table that's like

15 this. And I don't know what time this was

16 taken. But it's only for lunchtime. So it's

17 not like you have, you know, 75 people sitting

18 outside for lunch.

19             MR. JONES:  I understand. I'm just

20 trying to figure out when is your lunchtime?

21             MR. AMIRSHAHI:  It's 12 to 3.

22             MR. JONES:  12 to 3?
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1             MR. AMIRSHAHI:  11:30 to 3.

2             MR. JONES:  Okay. So from the

3 hours of 11:30 to 3, is this every day?

4             MR. AMIRSHAHI:  It's Monday

5 through Friday.

6             MR. JONES:  Monday through Friday.

7 So Monday through Friday, 11:30 to 3, you are

8 in excess of 40 seats in your outdoor seating

9 area?

10             MR. AMIRSHAHI:  In this picture it

11 seems that way, yes.

12             MR. JONES:  Okay. Security. What's

13 the total number of security that you have

14 based on your Sunday night, your Sunday Day

15 Party activities?

16             MR. AMIRSHAHI:  We usually have 14

17 people.

18             MR. JONES:  You have how many?

19             MR. AMIRSHAHI:  14.

20             MR. JONES:  14?

21             MR. AMIRSHAHI:  Yes

22             MR. JONES:  Okay. And is that,
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1 does that vary through the course of the

2 night?

3             MR. AMIRSHAHI:  Yes.

4             MR. JONES:  It does. So what does

5 it vary to?

6             MR. AMIRSHAHI:  It varies from the

7 brunch side, which we just have two people,

8 one is a front door guy who's there to check

9 IDs. And we have somebody inside. To after 5

10 o'clock, when we put about 14, approximately

11 14 people.

12             MR. JONES:  So the maximum number

13 of security you have on your Sunday activities

14 is 14?

15             MR. AMIRSHAHI:  That's correct.

16             MR. JONES:  Okay. And the 14 is

17 scheduled to start at what time?

18             MR. AMIRSHAHI:  5 o'clock.

19             MR. JONES:  5 o'clock. So 5 until

20 12.

21             MR. AMIRSHAHI:  Yes.

22             MR. JONES:  And everyone's gone, I
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1 think you testified to, like, about 12:30,

2 give or take?

3             MR. AMIRSHAHI:  95 percent of the

4 time we close at 12, till 12:30.

5             MR. JONES:  Okay.

6             MR. AMIRSHAHI:  We have our detail

7 there until 12:30.

8             MR. JONES:  All right. So of those

9 14, how many are assigned to the interior and

10 how many are assigned to the exterior on a

11 typical summer day, typical summer Sunday?

12             MR. AMIRSHAHI:  Six to seven are

13 outside and the remaining are inside.

14             MR. JONES:  Six to seven are

15 outside?

16             MR. AMIRSHAHI:  Yes.

17             MR. JONES:  So half of your

18 security force is outside and half of your

19 security force is inside.

20             MR. AMIRSHAHI:  Yes.

21             MR. JONES:  So you have half of

22 your security force intended to regulate the
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1 40 patrons that you are expecting to have

2 outside.

3             MR. AMIRSHAHI:  Yes.

4             MR. JONES:  And you have the other

5 half of the security force regulating the 149

6 people that are in the interior establishment.

7             MR. AMIRSHAHI:  Yes. And the

8 reason is that we have people checking IDs. We

9 have people who are monitoring, as I was asked

10 earlier, the sidewalk to make people move up

11 and down. It has helped tremendously that

12 we've moved the valet, with the ANC's help, on

13 17th Street. Because people used to stand in

14 front of Barcode --

15             MR. JONES:  Right.

16             MR. AMIRSHAHI:  -- to get their

17 car where the bike lane is. So that has

18 created a total clearance of the sidewalk. A

19 lot of these pictures that I see here are from

20 before we moved the valet.

21             MR. JONES:  Understood. Okay. The

22 149, is that a number that you typically
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1 achieve or reach on your Sunday Day Party

2 activities?

3             MR. AMIRSHAHI:  We could. We have.

4 It depends. In the wintertime we have 70

5 percent drops.

6             MR. JONES:  Okay. During the

7 months of, let's say the month of July.

8             MR. AMIRSHAHI:  Mm-hmm.

9             MR. JONES:  Would you typically

10 reach that capacity number --

11             MR. AMIRSHAHI:  Yes, we would.

12             MR. JONES:  -- for your Sunday

13 activities?

14             MR. AMIRSHAHI:  Yes, we would.

15             MR. JONES:  Okay. Let's see, what

16 else. And just to confirm, Applicant's Exhibit

17 3, one of six through six of six, were these

18 taken by you? Hmm?  Applicant's Exhibit 3 --

19             MR. AMIRSHAHI:  Yes.

20             MR. JONES:  -- one of six through

21 six of six. Were all six of these pictures

22 taken by you?
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1             MR. AMIRSHAHI:  Yes.

2             MR. JONES:  Okay. And your intent

3 in taking these pictures was to show what?

4             MR. AMIRSHAHI:  I was just trying

5 to show that, you know, we have other days

6 that we're open, other than Sundays.

7             MR. JONES:  Okay. What day were

8 these pictures taken? What day of the week?

9             MR. AMIRSHAHI:  It was taken on

10 Monday of this week.

11             MR. JONES:  It was taken on a

12 Monday.

13             MR. AMIRSHAHI:  This week.

14             MR. JONES:  Okay. Would the crowd

15 look similar if the picture had been taken on

16 the previous Sunday of that same Monday, when

17 you took these pictures?

18             MR. AMIRSHAHI:  I'm sorry.

19             MR. JONES:  Would the crowd look

20 the same if you had taken the pictures the

21 preceding Sunday of the Monday when you took

22 these photographs?
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1             MR. AMIRSHAHI:  Would the crowd be

2 the same?

3             MR. JONES:  Yes.

4             MR. AMIRSHAHI:  No.

5             MR. JONES:  No. What time of day

6 did you take these photographs on Monday?

7             MR. AMIRSHAHI:  I took this

8 picture between 5 and 7.

9             MR. JONES:  Between 5 and 7.

10             MR. AMIRSHAHI:  Yes.

11             MR. JONES:  Okay. Do you know what

12 date it was when you took it.

13             MR. AMIRSHAHI:  Monday, two days

14 ago.

15             MR. JONES:  Oh, two days ago?

16             MR. AMIRSHAHI:  Yes.

17             MR. JONES:  Okay. Did you have a

18 Day Party event on Sunday? Of this past

19 Sunday?

20             MR. AMIRSHAHI:  Yes.

21             MR. JONES:  Okay. What was your

22 turnout for that?
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1             MR. AMIRSHAHI:  It was pretty

2 decent.

3             MR. JONES:  Were you at capacity?

4             MR. AMIRSHAHI:  Almost.

5             MR. JONES:  Almost. Okay. Were you

6 at capacity, how many people would you

7 estimate were in your establishment that were

8 patrons of your establishment roughly between

9 5 and 6 on Sunday?

10             MR. AMIRSHAHI:  Between 5 and 6

11 it's hard to say. I mean, I can't remember

12 exactly but we had about 150 people for

13 brunch. And between 5 and 6, I would say we

14 had about maybe, probably about 150, as well.

15             MR. JONES:  150. Okay. And this

16 was on Sunday.

17             MR. AMIRSHAHI:  Yes.

18             MR. JONES:  Okay. Okay. I'll leave

19 it at that. On Applicant's Exhibit 3, two of

20 six, could you pull that picture out, please.

21             MR. AMIRSHAHI:  Mm-hmm.

22             MR. JONES:  In that picture in the
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1 probably middle left of that page, I believe

2 I am looking at some black iron bars of some

3 sort. Is that correct?

4             MR. AMIRSHAHI:  That is correct.

5             MR. JONES:  All right. What do you

6 call those?

7             MR. AMIRSHAHI:  Barricade.

8             MR. JONES:  Barricades? Okay, so

9 you have barricades that are stacked up there

10 on the top, or in the middle left --

11             MR. AMIRSHAHI:  Yes.

12             MR. JONES:  -- of that picture.

13             MR. AMIRSHAHI:  Yes.

14             MR. JONES:  Why are they there?

15             MR. AMIRSHAHI:  They're there

16 because we have exactly, with the furniture

17 layout and the barricade, on Wednesdays we

18 have a lot of night, that I explained earlier,

19 Friday, Saturday and Sundays, we use that

20 barricade as an extra precaution to not only

21 make sure the furniture or drinks or anything

22 is not handed and it keeps the exact size of



(202) 234-4433 Washington DC www.nealrgross.com
Neal R. Gross and Co., Inc.

Page 212

1 the patio in place. It snaps together and it

2 goes all the way around.

3             MR. JONES:  Okay. So the

4 barricades are exactly the approved limit,

5 excuse me, they fit exactly the approved space

6 for the operation of your sidewalk café.

7             MR. AMIRSHAHI:  That's correct.

8             MR. JONES:  Okay. Thank you. Thank

9 you, Madame Chair. That's all I have.

10             CHAIR MILLER:  Okay. Mr. Short.

11             MEMBER SHORT:  Yes. Good evening,

12 almost. I'm looking at Protestant's Exhibit

13 number 4.

14             CHAIR MILLER:  What is that?

15             MEMBER SHORT:  (Simultaneous

16 speaking) We can't use that?

17             PARTICIPANT:  It hasn't been

18 admitted.

19             MEMBER SHORT:  It hasn't been into

20 evidence. Not a problem. What I'm going to ask

21 is, do you think that a RDO, Metropolitan

22 Police Detail, when you have crowds, such as
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1 crowd the bike lanes and the sidewalk, would

2 assist in keeping the number of people from

3 the front of the building and out in the

4 street?

5             MR. AMIRSHAHI:  Yes. Well, just,

6 if I can give a little history.

7             MEMBER SHORT:  Please.

8             MR. AMIRSHAHI:  We have been doing

9 this party, as I mentioned before, for 3-1/2

10 years. There's a lot of competitors out there.

11 We have attracted tons of celebrities, tons of

12 stars. I can't explain to you the popular

13 status of Barcode in that sense. During this

14 time we've had some issues the valet. With the

15 bike lane coming unfortunately in front of our

16 space.

17             We did proactive with the ANCs

18 help to move it to 17th Street. That helped a

19 lot because it made a clean frontage in the

20 front and then no excuse for people to

21 congregate in the middle, like some of these,

22 or 90 percent of these pictures show. And
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1 that's been a huge help. In addition, I called

2 Commander Reese, who happens to be the Second

3 District Commander, and asked them, on Sundays

4 we're having a lot of issues with this bike

5 lane situation. It's not my fault. I don't

6 want to fight with the valet or the ANC.

7             We have a permit for here but the

8 city, I can't fight with the city. The ANC had

9 suggested going across the street. I said,

10 this is a dangerous situation. I don't want

11 our customers crossing the street like this.

12 Why don't we get a parking lot that's on 17th

13 Street, so they leave their car and just walk

14 to Barcode from the side. The suggestions of

15 moving the patio to the other side is not

16 practical. It's not even our space. It's

17 Pete's Coffee's space. So we tried to do

18 everything that we could from the ANC side to

19 get the valet, which was a big issue to me and

20 to them, we addressed it with a lot of work.

21 I asked Commander Reese to send his police

22 detail, per your comment. He was very happy.
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1 He actually came there. And the reason to

2 answer the question for Mr. Jones, the

3 barricade issue came because we had a sergeant

4 come there, and that's how I met the

5 Commander.

6             MEMBER SHORT:  Okay. Well I

7 understand all that. I heard your answers to

8 Mr. Jones. Again, would a RDO help your

9 situation?

10             MR. AMIRSHAHI:  The reason I was

11 saying is that we already have that. We have

12 --

13             MEMBER SHORT:  Who?

14             MR. AMIRSHAHI:  We have a police

15 detail.

16             MEMBER SHORT:  Can I ask you to

17 look at ABRA Exhibit number 36, Investigator's

18 Exhibit number 36.

19             MR. AMIRSHAHI:  Mm-hmm.

20             MEMBER SHORT:  Can you tell me

21 what day of the week that was and

22 approximately what time?
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1             MR. AMIRSHAHI:  I don't know

2 exactly what time it was or when this picture

3 was taken, but it looks like it was a Sunday

4 night. And I'm not sure if this was when we

5 had detail or not, but I would --

6             MEMBER SHORT:  Oh, I don't think

7 the police would allow people to stand out in

8 the street like that, blocking --

9             MR. AMIRSHAHI:  Right.

10             MEMBER SHORT:  -- everything. The

11 sidewalk is blocked. The bicycle lane is

12 blocked. And other pictures we've seen even

13 show that there are a lot of pedestrian

14 traffic crossing the street, blocking traffic.

15 And I'm going to say this to you. I don't

16 think anybody wants to run you out of

17 business. But if I were a neighbor of yours,

18 I would be upset. Because the bottom line is,

19 if there's an ambulance that has to come, or

20 the emergency vehicles have to come, then they

21 have to stop and wait for this crowd to settle

22 down a little bit before they can apply the
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1 services. As you know, every second and minute

2 counts when you're talking about emergency

3 vehicles. Again, why can't you have a RDO when

4 you're expected crowds like this on Sunday

5 nights?

6             MR. AMIRSHAHI:  To answer your

7 question --

8             MEMBER SHORT:  Yes.

9             MR. AMIRSHAHI:  -- we do. It comes

10 in at 8:30. We could even have them come

11 earlier. I'm assuming this was probably an

12 hour, if this picture was taken when we had

13 detail, which I agree with you maybe wasn't

14 there at the time.

15             MEMBER SHORT:  It doesn't look

16 like it.

17             MR. AMIRSHAHI:  Obviously. And,

18 you know, when they are there, they're

19 tremendously helpful. They have been very good

20 with moving the crowd. And I think this was

21 either before we had detail, or we've had the

22 detail for a year now or more.
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1             MEMBER SHORT:  On Sunday nights?

2             MR. AMIRSHAHI:  On Sunday nights.

3             MEMBER SHORT:  What time to what

4 time?

5             MR. AMIRSHAHI:  They come from

6 8:30 to 12:30.

7             MEMBER SHORT:  And what time do

8 you shut down your business?

9             MR. AMIRSHAHI:  We close

10 voluntarily at 12 o'clock.

11             MEMBER SHORT:  And they're there

12 until the crowd dissipates.

13             MR. AMIRSHAHI:  Yes.

14             MEMBER SHORT:  And that's a RDO

15 that you have every Sunday night, now. Is that

16 what you have?

17             MR. AMIRSHAHI:  Yes.

18             MEMBER SHORT:  And this doesn't

19 occur any more you're saying?

20             MR. AMIRSHAHI:  No.

21             MEMBER SHORT:  Okay. Thank you.

22 That's all I have, Madame Chair.
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1             CHAIR MILLER:  Okay. Mr. Alberti.

2             MEMBER ALBERTI:  Just one

3 informational question. Do you happen to know

4 what the square footage is of the interior?

5             MR. AMIRSHAHI:  4,400 square feet.

6             MEMBER ALBERTI:  And does that

7 include everything? Do you know what the

8 customer area is off-hand?

9             MR. AMIRSHAHI:  I don't know.

10             MEMBER ALBERTI:  If you don't

11 know, that's fine.

12             MR. AMIRSHAHI:  I don't.

13             MEMBER ALBERTI:  All right. Thank

14 you.

15             MR. AMIRSHAHI:  I know the space

16 is 4,400.

17             MEMBER ALBERTI:  Okay. Thank you.

18             CHAIR MILLER:  Okay. Does --

19             MEMBER SHORT:  One last question.

20             CHAIR MILLER:  Okay. It's 6:05.

21             MEMBER SHORT:  Do you consider

22 yourself to be a good neighbor to the
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1 community that you are servicing with your

2 club?

3             MR. AMIRSHAHI:  Yes, I do.

4             MEMBER SHORT:  And why do you

5 think this protest is being held today?

6             MR. AMIRSHAHI:  Honestly, we have

7 been very proactive with them. Every email

8 that the gentleman that was there before I

9 don't need to mention names, is no longer

10 there. He sold his property. He was the one

11 complaining the most.

12             MEMBER SHORT:  Let me ask you

13 another question. Is there anything you can do

14 to satisfy the citizens that live in that

15 community and are paying taxes, so they can

16 enjoy peace, quiet and order? Is there

17 anything you can do, your business can do, to

18 assist the community?

19             MR. AMIRSHAHI:  I think that every

20 time, I think our track record speaks for

21 itself. We have addressed every concern that

22 they've had, whether it's been valet, whether
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1 it's been doing police detail on our own,

2 whether it's been cleaning the streets,

3 whether it's been doing charity events,

4 whether is been, you know, to do lunch that

5 we've opened. We've gotten praise from Golden

6 Triangle, from Vornado, from everybody around

7 there. You know, we try to do the best we can.

8             MEMBER SHORT:  Was your answer,

9 there's nothing else you can do?

10             MR. AMIRSHAHI:  There's always,

11 everybody can do better.

12             MEMBER SHORT:  Okay. Well, thank

13 you. Thank you very much for that. I look

14 forward to the next time I see you or your

15 business here, that there's some kind of

16 agreement that basically for your businesses

17 to thrive and for the community to feel like

18 they're safe and that that they're comfortable

19 in their homes. And, again, if there's

20 something you can do, and you can't mention

21 anything now, think of anything you could say

22 that might help us?
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1             MR. AMIRSHAHI:  This has been

2 primarily, we've tried to have discussions and

3 with the attorney, and it's been just, we want

4 to revoke your license. I mean, we've been

5 here. We've spent millions of dollars trying

6 to build this to our business plan. And to

7 have that kind of attitude is not been very,

8 this is why we're here today. And we look for,

9 you know, any cooperation we can do to the

10 best we can to make sure that we're good

11 neighbors and that we do the best to help the

12 area. We didn't hid anything when we applied

13 for this license. You know, this has been an

14 establishment that's been there for 40 years

15 prior to us. You know? And, you know, to

16 answer your question, there's, definitely

17 everybody can do better and more. And I think

18 we've done our part to try to do as much as we

19 can.

20             MEMBER SHORT:  Thank you, Madame

21 Chair. That's all I have. Okay. Mr. Jones.

22             MR. JONES:  Thank you, Madame
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1 Chair. Can you tell me what services you

2 offer? What forms of entertainment or beverage

3 or what things do you offer? So, for example,

4 you sell alcohol. You sell food.

5             MR. AMIRSHAHI:  Right.

6             MR. JONES:  Are those correct

7 statements?

8             MR. AMIRSHAHI:  That's correct.

9             MR. JONES:  Is there any other

10 service that you offer?

11             MR. AMIRSHAHI:  Can I expand --

12             MR. JONES:  Yes.

13             MR. AMIRSHAHI:  -- on that? You

14 know, this is not a nightclub. We are running

15 a food operation from 11:30 until midnight

16 every single day. And I'm not talking about

17 chicken fingers. You know? We have a full

18 menu, served all the way. People come for our

19 food. From National Geographic, from the

20 business, from lawyers, doctors, all around.

21 You know. And it's been praised for that. And

22 we keep our menu, we haven't changed from the
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1 day we opened. We serve food until midnight,

2 a full menu. The menu is 8-1/2 by 17. It's

3 huge.

4             To answer your question about

5 drinks, we have happy hour from 3 to 7 every

6 single day, half off. We have lunch and we are

7 almost sold out every single day, that no one

8 would be a lunch place. Very busy. Our whole

9 business plan has been to have a late-night

10 restaurant/lounge going into evening. And we

11 offer entertainment, such as DJs on Wednesday,

12 when we have a Latin Party. We have tacos and

13 specials all night long for the Latin

14 festivities. On Saturday we have Lobster

15 Night, lobster mac and cheese, lobster and

16 lobster rolls all night long, until 12

17 o'clock. We have a huge dinner crowd that come

18 for our food.

19             And to answer your question about

20 outside, it's 40 people, you have all these

21 people for outside. Yes. Well, we have

22 celebrities, like, Fred Davis and Al
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1 Harrington and Bow Wow and Kevin Durant and

2 Donald Rumsfeld. I can't leave them to stand,

3 they feel safe in our area. They come to our

4 place for a reason. You know, there's other

5 establishments that have the same kind of

6 format that are horrific.

7             I think we have a great track

8 record. And I think the music that we play is

9 to the crowd. On Friday/Saturdays we have DJ,

10 to answer your question on Friday/Saturdays.

11 And all the other days, we have Tuesday, we

12 have lounge, chill Buddha Bar music. Thursday

13 is another night that's very chill. We close

14 sometimes at 12. Sometimes we close at 2. You

15 know, we had a choice to have the open until

16 5 in the morning. We've never done that. We

17 had a choice to keep Sunday open until 5 in

18 the morning. We don't. You know?

19             MR. JONES:  I'm not trying to

20 interrupt, but I think I didn't ask a good

21 question. So I apologize. What things can I

22 buy off of your menu?
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1             MR. AMIRSHAHI:  Uh-huh.

2             MR. JONES:  All right? And I'm

3 just looking for high level categories. Food.

4 Yes. Non-alcohol beverages. Yes.

5             MR. AMIRSHAHI:  Yes.

6             MR. JONES:  Are those correct

7 statements?

8             MR. AMIRSHAHI:  Yes.

9             MR. JONES:  Can I buy alcoholic

10 beverages, as well?

11             MR. AMIRSHAHI:  Yes.

12             MR. JONES:  So that's what I'm

13 looking for.

14             MR. AMIRSHAHI:  Okay.

15             MR. JONES:  Are there other things

16 on your menu or that your staff would be

17 offering for sale --

18             MR. AMIRSHAHI:  Yes.

19             MR. JONES:  -- out of your

20 establishment?

21             MR. AMIRSHAHI:  We have coconut

22 water.
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1             MR. JONES:  okay.

2             MR. AMIRSHAHI:  We have coconut

3 drinks infused, with a mixologist full-time

4 working for us.

5             MR. JONES:  So would those fall

6 into the category of either alcoholic

7 beverages or non-alcoholic beverages?

8             MR. AMIRSHAHI:  Both.

9             MR. JONES:  Okay. So those are

10 covered. Anything else?

11             MR. AMIRSHAHI:  Regarding the

12 food?

13             MR. JONES:  No, no, no. Any other

14 things that you, if I looked at your menu --

15             MR. AMIRSHAHI:  Oh.

16             MR. JONES:  -- or if I went into

17 your establishment and said, sir or ma'am, I'd

18 like to buy X. For example, do you sell

19 cigars?

20             MR. AMIRSHAHI:  No.

21             MR. JONES:  No?

22             MR. AMIRSHAHI:  We don't sell
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1 cigars.

2             MR. JONES:  Okay. Do you offer

3 hookah pipes for use?

4             MR. AMIRSHAHI:  We have a

5 cigarette license. We have, you know, we

6 offer, you know, if people want to have

7 hookahs, they have the electronic hookahs that

8 they bring, that's very popular. You know, we

9 have a lot of stuff. But do we physically sell

10 it, no.

11             MR. JONES:  Okay.

12             MR. AMIRSHAHI:  And the alcoholic

13 beverages and food, yes. You can get a filet

14 mignon pasta, you can get a filet mignon, you

15 can get a roasted chicken, you can get --

16             MR. JONES:  So patrons can bring

17 their own hookah pipes into your establishment

18 and use them? Is that what I heard you --

19             MR. AMIRSHAHI:  Yes.

20             MR. JONES:  -- intimate? Okay. So

21 can you turn to ABRA's Exhibit, Investigator

22 Exhibit 38.
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1             MR. AMIRSHAHI:  Mm-hmm.

2             MR. JONES:  Are you there?

3             MR. AMIRSHAHI:  Yes, I am.

4             MR. JONES:  All right, in that

5 exhibit, right near the center near the

6 bottom, there appears to be a shiny, silver

7 object.

8             MR. AMIRSHAHI:  Yes.

9             MR. JONES:  It's sitting in front

10 of people that are sitting.

11             MR. AMIRSHAHI:  Right.

12             MR. JONES:  And there appears to

13 be a young lady with a green shirt on.

14             MR. AMIRSHAHI:  Yes.

15             MR. JONES:  And there's a tube

16 extended from her, excuse me, from that shiny,

17 silver thing to her. Do you see that?

18             MR. AMIRSHAHI:  Yes, I do.

19             MR. JONES:  I would characterize

20 that as being a hookah pipe.

21             MR. AMIRSHAHI:  Yes.

22             MR. JONES:  Would you?
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1             MR. AMIRSHAHI:  Yes, I do.

2             MR. JONES:  Okay. So you're saying

3 that you allow patrons to bring items such as

4 this into your establishment?

5             MR. AMIRSHAHI:  Well, we have

6 hookah that we have there on Sundays that we

7 offer customers.

8             MR. JONES:  Oh, okay. So you do

9 sell hookah?

10             MR. AMIRSHAHI:  Yes.

11             MR. JONES:  Okay. I guess I didn't

12 ask a good question. I apologize. So one of

13 your product offerings is hookah.

14             MR. AMIRSHAHI:  Yes.

15             MR. JONES:  Okay. Is this one of

16 your hookah pipes?

17             MR. AMIRSHAHI:  It's not one of

18 mine. We have a --

19             MR. JONES:  I mean, is this one of

20 the pipes that the establishment would offer

21 to a patron?

22             MR. AMIRSHAHI:  Yes.
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1             MR. JONES:  Okay. Is it only

2 offered outside?

3             MR. AMIRSHAHI:  Yes.

4             MR. JONES:  Okay. And, in looking

5 at this picture, would you have any sense of

6 the time of day? Does it appear to be daytime

7 or nighttime based on your observations of

8 this picture?

9             MR. AMIRSHAHI:  Based on my

10 observation, this in the daytime.

11             MR. JONES:  Daytime. Okay.

12             MR. AMIRSHAHI:  Like, daytime,

13 meaning I'm saying maybe 4 to 7.

14             MR. JONES:  4 to 7? Okay. And I

15 have not counted, so I will preface my

16 question by saying that, but it appears to me

17 that there are more than 40 people just in my

18 visual, just in the frame of this picture

19 alone. Would you consider this to be a

20 typical, acceptable level of patrons in your

21 outdoor space?

22             MR. AMIRSHAHI:  It's hard to tell
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1 from this picture what it could be. This could

2 be after brunch, when people are leaving. As

3 I said, it looks like it's bright light, if

4 you look at top of the picture.

5             MR. JONES:  Okay. Let me ask you

6 this. Is there a metal barrier in this

7 picture?

8             MR. AMIRSHAHI:  Yes.

9             MR. JONES:  It looks like it was

10 set up intentionally. If that barrier is

11 there, was it set up intentionally by your

12 staff?

13             MR. AMIRSHAHI:  Yes.

14             MR. JONES:  Okay. It would appear

15 as if, if you set it up intentionally, that

16 you were anticipating this type of crowd,

17 based on your earlier testimony.

18             MR. AMIRSHAHI:  We set this up on

19 Wednesday, Friday, Saturday and Sundays.

20             MR. JONES:  Okay. So, yes, you

21 were anticipating this type of crowd. That's

22 why that barrier is set up.
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1             MR. AMIRSHAHI:  We do it as an

2 extra precaution, yes.

3             MR. JONES:  Do you do it as an

4 extra precaution because you anticipate this

5 type of crowd?

6             MR. AMIRSHAHI:  I mean, we would

7 do it on a Wednesday or any time that we have

8 the outside's going to be busy, we put it as

9 a precaution for the seating, as I was asked

10 before about people giving drinks out. This

11 helps us to allow that not happen, yes.

12             MR. JONES:  Is this an acceptable

13 crowd for the outdoor as far as your

14 concerned?

15             MR. AMIRSHAHI:  It's --

16             MR. JONES:  From the manager

17 perspective. Would you do anything to reduce

18 the number of patrons out in this space, based

19 on your observation of this picture of the

20 outdoor area of your Barcode location?

21             MR. AMIRSHAHI:  Again it's hard to

22 say based on this one particular picture, but
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1 yes. (Simultaneous speaking)

2             MR. JONES:  I'm asking, based on

3 this picture alone.

4             MR. AMIRSHAHI:  Sure.

5             MR. JONES:  It's all we have. I'm

6 looking at this exhibit.

7             MR. AMIRSHAHI:  This --

8             MR. JONES:  Exhibit 38.

9             MR. AMIRSHAHI:  This is a constant

10 moving crowd. They don't just stand there.

11             MR. JONES:  If you saw this, right

12 here.

13             MR. AMIRSHAHI:  Uh-huh.

14             MR. JONES:  Would you take any

15 action --

16             MR. AMIRSHAHI:  Yes.

17             MR. JONES:  -- to reduce the

18 number of patrons --

19             MR. AMIRSHAHI:  Yes.

20             MR. JONES:  -- in this outdoor

21 space? Or would you look at it and find it to

22 be an acceptable number of patrons?
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1             MR. AMIRSHAHI:  No. I think the

2 crowd needs to move so people can move around.

3             MR. JONES:  Got it. Okay. Thank

4 you. Thank you, Madame Chair.

5             CHAIR MILLER:  Okay. Mr.

6 Rodriguez.

7             MEMBER RODRIGUEZ:  Yes. Just a

8 short question. Everybody's been asking you

9 about the food and everything. I'm curious

10 about the, you know, you said you moved your

11 parking. Right?

12             MR. AMIRSHAHI:  Yes,

13             MEMBER RODRIGUEZ:  And how does

14 your parking situation work with your crowds?

15 I mean, do you crowds park in your lot or are

16 they drawn from other areas?

17             MR. AMIRSHAHI:  It depends on the

18 crowd and the day. But usually we have a lot

19 of foot traffic. A lot of metro use. A lot of

20 Uber use. A lot of taxis. So, in addition to

21 that, we have had a valet there on those busy

22 nights that we're there. And they have a lot
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1 secured across the street. We have a number of

2 lots. That's one fortunate thing that we have.

3 We have tons of parking space on the street.

4 We have parking garages. And we have our own

5 building that can hold parking until 8 p.m. We

6 have a number of different options of parking,

7 including one across the street that's not

8 even ours.

9             MEMBER RODRIGUEZ:  Okay. And my

10 next question is, with all this cross

11 mingling, do they get along? Have you had

12 problems with the (simultaneous speaking)?

13             MR. AMIRSHAHI:  I'm sorry. For

14 being around for 3-1/2 years and the number of

15 events and being open from 11:30 until 2, 3 in

16 the morning, I think our track record speaks

17 for itself. You know, I think we've had, we've

18 responded. We've done the best we can to avoid

19 situations. I am not a promoter that's there.

20 We're owner operated. We're there every day.

21 You know? So, you know, I'm not there every

22 hour and every minute, but we are there. I
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1 base myself out of there. It's a very

2 important venue for us, and we take pride in

3 what's happened there.

4             MEMBER RODRIGUEZ:  So have you had

5 any incidents?

6             MR. AMIRSHAHI:  We've had some

7 incidents that are on our Investigative Report

8 and there's been some, any establishment's

9 going to have issues.

10             MR. RODRIQUEZ:  Sure.

11             MR. AMIRSHAHI:  But I think that

12 we are very good with the overtime detail.

13 Very community involved, in the sense that the

14 Golden Triangle, in the sense of our own

15 landlord within the building, National

16 Geographic, Washington Post, World Bank. And

17 because of that and people seeing the food and

18 the quality that we have there, they come on

19 the weekends in an enormous amount. We decline

20 invitations and brunch offerings all the time.

21 We don't have the amount of reservations that

22 we can take to accompany everybody.
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1             MEMBER RODRIGUEZ:  Okay. Thank

2 you.

3             CHAIR MILLER:  Any others? I just

4 have a very few, and I expect that your

5 attorney may follow up on this, but I just

6 want to clarify or see if you can clarify. You

7 have a Certificate of Use for the interior of

8 the establishment. Is that correct?

9             MR. AMIRSHAHI:  That's correct.

10             CHAIR MILLER:  What is that number

11 again?

12             MR. AMIRSHAHI:  149.

13             CHAIR MILLER:  Okay. Do you have a

14 Certificate of Occupancy for outside?

15             MR. AMIRSHAHI:  No. We have the

16 seating.

17             CHAIR MILLER:  You have the

18 seating, which is the Certificate of Use.

19             MR. AMIRSHAHI:  Correct.

20             CHAIR MILLER:  Correct?

21             MR. AMIRSHAHI:  That's correct.

22             CHAIR MILLER:  So that goes to the
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1 number of seats you're allowed to have out

2 there. Is that correct?

3             MR. AMIRSHAHI:  I'm not an expert

4 in that area but --

5             CHAIR MILLER:  Right.

6             MR. AMIRSHAHI:  -- my

7 understanding is you have the amount of seats

8 and then you have the indoor.

9             CHAIR MILLER:  So is it your

10 understanding, though, from what I heard your

11 testimony, and I just want to see if that's

12 right. That you have 40 seats but you could

13 have 70 people out there. You could have

14 people standing out there. Because the

15 Certificate of Use limits your seats. Is that

16 your understanding or not?

17             MR. AMIRSHAHI:  That's my

18 understanding. I don't want to refer to other

19 establishments, but there's, you know, a

20 restaurant, for example, the Steak and Egg on

21 Wisconsin Avenue, has 11 seats inside, but

22 they have 100 people patio outside. I mean --
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1             CHAIR MILLER:  So --

2             MR. AMIRSHAHI:  I'm not saying

3 it's right or wrong. I'm just saying that's

4 what --

5             CHAIR MILLER:  And it may be a

6 legal question, but I just want to ask your

7 understanding. Because it sounded like you

8 said, well, okay. I think I can have 40 seats,

9 so 40 people plus 149 is 189. But do you

10 interpret that as meaning you can still have

11 a flow from the inside to the outside and have

12 more than 40 people out there?

13             MR. AMIRSHAHI:  I don't really

14 interpret it any way that, I feel that the

15 business, there's 40 seats for a reason, and

16 there's 149 for a reason. We try to balance

17 that. We don't try to abuse it, because it

18 doesn't help me at all. We want people to get

19 in and out of the place. If the tables are

20 blocked by people as, you know, hypothetical

21 questions of, you know, it could be 100 people

22 outside. Well, it could be raining, it could
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1 be snowing, it could be no people outside. But

2 if there is, you know, we would like to keep

3 the area clear and safe, and people to be able

4 to go in and out. And that's why people come

5 back to our establishment. Because it's a

6 popular place. I can't, I don't know, it seems

7 like I get punished because we're a popular

8 place. You know? You know, we try to do

9 whatever we can to keep the occupancy. But to

10 answer your question, how many people can come

11 outside? We try to keep it at that level. If

12 at one time 140 are inside and 40 is outside,

13 amazing. But sometimes it could go a little

14 bit plus or minus on both sides.

15             CHAIR MILLER:  Okay. I thought I

16 had heard you state earlier that, when you

17 added tables and chairs you removed seats.

18             MR. AMIRSHAHI:  Yes.

19             CHAIR MILLER:  But then when you

20 were responding to Mr. Jones' questions about

21 the table and chairs that were shown in one of

22 the exhibits to the report, you didn't seem to
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1 indicate that you had removed any seats when

2 you added those tables and chairs.

3             MR. AMIRSHAHI:  The only time that

4 those big brown chairs and tables are

5 necessary is for lunchtime. Nobody sits in

6 those tables and chairs. Nobody wants to sit

7 at tables and chairs necessarily outside. They

8 like the seating of the lounge area. So that's

9 the time it's there. Now, you know, we do

10 remove some of the interior, it's a long

11 entrance in the Barcode. We take two or four

12 of those chairs out and add those tables. But

13 none of those tables and chairs at any given

14 point during lunchtime are busy; people are

15 not sitting in them. It's mostly a happy hour,

16 late night type thing.

17             CHAIR MILLER:  Okay. When you say

18 you're sold out for brunch or whatever, what

19 number is that?

20             MR. AMIRSHAHI:  150.

21             CHAIR MILLER:  Okay. And when did

22 the valet get moved?
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1             MR. AMIRSHAHI:  I'm sorry?

2             CHAIR MILLER:  When did the valet

3 get moved?

4             MR. AMIRSHAHI:  The valet got

5 moved, I have the exact

6             CHAIR MILLER:  I mean, has it been

7 just a few months? Has it been longer?

8             MR. AMIRSHAHI:  We tried to move

9 it, you know, as soon as we could.

10 Unfortunately they didn't give us the permit,

11 and we're still working with the ANC as much

12 as possible to get the signage for it. We have

13 the permit for it.

14             CHAIR MILLER:  Oh, okay. Is the

15 date on the permit then? I can look at the --

16             MR. AMIRSHAHI:  The date on the

17 permit says 4/5/2014.

18             CHAIR MILLER:  Okay. And this is

19 my last question. When you have your security

20 monitoring the sidewalk, what are they

21 monitoring for? Or what do they do actually?

22             MR. AMIRSHAHI:  This is, again, I
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1 want you to understand the complexity of the

2 bike lane situation it's caused. Not

3 necessarily because of our fault but it's

4 there.

5             CHAIR MILLER:  Mm-hmm.

6             MR. AMIRSHAHI:  And the ANC was

7 very helpful with us to move it over there.

8 But they're monitoring the area so people

9 don't congregate in front of the space. So

10 people can flow easily out of there in case

11 there's an emergency. So they're constantly

12 making sure nobody passes a drink or tries to

13 climb over. So we have the barricade there as

14 an extra precaution, which has helped us a

15 lot. The overtime detail comes at the perfect

16 to help assist us but nobody we were trying to

17 get in that we can't allow in because we're

18 already busy from the brunch side on.

19             CHAIR MILLER:  Okay. One more

20 question. When you get the detail, how many

21 officers do you get?

22             MR. AMIRSHAHI:  The officers bring
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1 two, but they bring a number of people for our

2 closing, to assist in closing. So we have

3 anywhere from two to 10 police officers

4 outside for closing.

5             CHAIR MILLER:  Okay. Is that just

6 on the Sunday Party? Or is that on --

7             MR. AMIRSHAHI:  They patrol our

8 area heavily. Because of our presence, we have

9 an incredible relationship with the district.

10 And on Sundays, particularly, we pay for that,

11 even though it wasn't prior to you guys even

12 subsidizing. It was before the time anyway.

13 We're paying most of the 8:30 to 12:30 on our

14 thing. Something we decided to do on our own.

15             CHAIR MILLER:  That's for Sundays

16 or for more, Sundays.

17             MR. AMIRSHAHI:  On Sundays. From

18 8:30 to 12:30.

19             CHAIR MILLER:  Okay. All right.

20 It's getting late already. I'm not going to

21 ask any more questions. I think Board members

22 are finished with questions. Our redirect,
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1 questions of Board questions, Mr. Woodson.

2             MR. WOODSON:  Madame Chair, Ms.

3 Williford will do the questions. But I'd like

4 to raise a point of law here.

5             CHAIR MILLER:  You'd like, could

6 you speak up, I'm sorry.

7             MR. WOODSON:  I said, Madame

8 Chair, Ms. Williford will continue to conduct

9 the examination, but I would like to raise a

10 point of law for the Board.

11             CHAIR MILLER:  Okay.

12             MR. WOODSON:  Much of the

13 testimony that has been visited today

14 discusses this issue of occupancy. And much of

15 the characterization of this case is around

16 that. Now there is, under district law, there

17 is a Certificate of Occupancy that is

18 associated with interiors of buildings. There

19 is also something called occupancy loads.

20 Chief Short is quite well aware of these

21 things, having been with the department. But

22 for sidewalk cafes, there is no such thing as
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1 a Certificate of Occupancy. It is a

2 Certificate of Use, and sidewalk cafes do not

3 have occupancy loads, as a matter of law. So

4 the question, so to some extent, the testimony

5 around the number of people in the sidewalk

6 café goes to issues other than that. It's not

7 a matter of whether it's legal or in concert

8 with the District regulations. So, with that

9 having been said, that's my only remark.

10             CHAIR MILLER:  Okay. Thank you.

11             MS. WILLIFORD:  A few very short

12 ones. A lot of my answers have been resolved

13 by Board questions. I would like to direct

14 your attention to the Investigator's Report,

15 Exhibit 24, which you discussed with Board

16 Member Jones. It looks like this.

17             MR. AMIRSHAHI:  Yes.

18             MS. WILLIFORD:  And in your

19 testimony responding to Board Member Jones,

20 you said it appeared that there were more than

21 40 cushioned seats. Is that correct?

22             MR. AMIRSHAHI:  Yes.
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1             MS. WILLIFORD:  Did you actually

2 count the seats in this picture?

3             MR. AMIRSHAHI:  No.

4             MS. WILLIFORD:  But it was your

5 testimony also, that you made sure that there

6 were 40 seats at all times within the sidewalk

7 café, is that correct?

8             MR. AMIRSHAHI:  Yes.

9             MS. WILLIFORD:  I want to direct

10 your attention to Investigator's Exhibit 37.

11             CHAIR MILLER:  What did you say

12 the number was?

13             MS. WILLIFORD:  37.

14             CHAIR MILLER:  37. Thank you.

15             MS. WILLIFORD:  The outdoor space

16 that was referenced by the Board Member. Do

17 you have that in front of you?

18             MR. AMIRSHAHI:  Yes.

19             MS. WILLIFORD:  And in this

20 picture you acknowledge there are a

21 significant number of people that appear in

22 the outdoor space.
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1             MR. AMIRSHAHI:  That's correct.

2             MS. WILLIFORD:  Has a Fire

3 Marshall ever visited your establishment when

4 a similar number of people were in your

5 outdoor space?

6             MR. AMIRSHAHI:  Yes, they have.

7             MS. WILLIFORD:  And you ever been

8 cited by a Fire Marshall for being over

9 capacity when they came?

10             MR. AMIRSHAHI:  No.

11             MS. WILLIFORD:  You mentioned

12 Barcode's menu briefly. And I would like to

13 offer for clarification purposes, because it

14 was discussed at length, the menu at Barcode.

15 This is not initially in our protest

16 information form, but in light of the

17 testimony, I would like to offer it to the, I

18 would like to mark it as Applicant's Exhibit

19 7, and bring it to the witness if I may.

20             CHAIR MILLER:  Okay.

21             MS. WILLIFORD:  And we have copies

22 for the Board.
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1             CHAIR MILLER:  This is Exhibit --

2             MS. WILLIFORD:  Applicant's

3 Exhibit 7. And I can hand it up.

4             MS. WILLIFORD:  This was their

5 Golden Triangle letter.

6             CHAIR MILLER:  Oh.

7 (Simultaneous speaking)

8             MS. WILLIFORD: Can you take a look

9 at that document that I just handed to your

10 attention?

11             CHAIR MILLER:  Thank you.

12             MS. WILLIFORD:  Do you recognize

13 this document?

14             MR. AMIRSHAHI:  Yes. I created it.

15             MS. WILLIFORD:  So you created the

16 document before you. What is it?

17             MR. AMIRSHAHI:  It's our menu for

18 Barcode.

19             MS. WILLIFORD:  Okay. And this is

20 this the menu that you currently use at

21 Barcode?

22             MR. AMIRSHAHI:  Yes
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1             MS. WILLIFORD:  And this menu

2 shows the options of food and beverage

3 available at Barcode.

4             MR. AMIRSHAHI:  Yes.

5             MS. WILLIFORD:  The menu does not

6 reflect hookah for sale, does it?

7             MR. AMIRSHAHI:  No.

8             MS. WILLIFORD:  But that is

9 offered for sale at Barcode. Is that correct?

10             MR. AMIRSHAHI:  Yes.

11             PARTICIPANT:  Do we get an extra

12 copy?

13             MS. WILLIFORD:  I would like to

14 move the admission of Applicant's Exhibit 7.

15             CHAIR MILLER:  Okay. Any

16 objections? No? Okay. Applicant's Exhibit 7,

17 which is Barcode's menu is admitted.

18             (Whereupon, the above-referred to

19 document was admitted into evidence as

20 Applicant's Exhibit Number 7.)

21             MS. WILLIFORD:  No further

22 questions.
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1             CHAIR MILLER:  Okay. Thank you.

2 And are there any questions based on Board

3 questions?

4             PARTICIPANT:  No.

5             CHAIR MILLER:  No? Good. Okay. All

6 right. Then thank you very much. Okay. Do you

7 have any other witnesses at this time?

8             MS. WILLIFORD:  Save any other

9 witnesses for rebuttal.

10             CHAIR MILLER:  Okay. Would you all

11 like a 10 minute break?

12             PARTICIPANT:  Yes.

13             CHAIR MILLER:  Is that a good

14 amount of time? Mr. Hibey, do you have any

15 idea how long your case might take? It's hard

16 to anticipate Board questions, et cetera. But.

17             MR. HIBEY:  I mean, I think he was

18 on the stand for two hours. And, I mean, I

19 didn't ask.

20             CHAIR MILLER:  I just, I'm asking.

21             MR. HIBEY:  I don't know. I don't

22 know. (Simultaneous speaking)
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1             CHAIR MILLER:  Okay. You don't

2 know. (Simultaneous speaking)

3             MR. JONES:  May I ask this

4 question? How long do you think your portion

5 of your case will take? Don't worry about the

6 Board questions, because you can't control it.

7 We can't control ourselves.

8             MR. HIBEY:  I think I've got a lot

9 of time. But I try to keep it as short--

10 (simultaneous speaking)

11             MR. JONES:  No. I mean, I'm not

12 trying to-- (simultaneous speaking)

13             MEMBER SILVERSTEIN:  May I be of

14 help? May I be of help?

15             CHAIR MILLER:  I shouldn't have

16 even asked.

17             MEMBER SILVERSTEIN:  But at this

18 point the Protestants have used 49 of their 90

19 minutes and have 41 minutes remaining. And the

20 licensee has used 52 minutes and has 38

21 minutes remaining.

22             MR. HIBEY:  I mean, I'll keep it
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1 to 40.

2             CHAIR MILLER:  We'll see how it

3 goes. You know, it might be less. You never

4 know. It doesn't have to fill the whole --

5 Whatever. All right. So 10 minutes all right

6 with everyone?

7             PARTICIPANT:  Yes.

8             PARTICIPANT:  Yes.

9             CHAIR MILLER:  Enough time? Okay.

10 Back in 10.

11             (Whereupon, the above-entitled

12 matter briefly went off the record.)

13             CHAIR MILLER:  We are back on the

14 record.  We will be joined by our other

15 members shortly, but they can also hear in

16 that room, so I don't want to delay any

17 further.  Are we ready to proceed with the

18 protestant's case?

19             MR. HIBEY:  Yes.

20             CHAIR MILLER:  Okay.

21             MR. HIBEY:  The first witness is

22 Michael Fasano.
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1             MR. FASANO:  Thank you.

2             CHAIR MILLER:  Do you swear to

3 tell the truth, the whole truth and nothing

4 but the truth?

5             CHAIR MILLER:  I do.

6             CHAIR MILLER:  Okay, thank you.

7 All right.

8             MR. HIBEY:  Good evening, Mr.

9 Fasano, could you please state your name and

10 tell the Board where you live?

11             MR. FASANO:  Okay, my name is Mike

12 Fasano.  I live at The Presidential, 1026 16th

13 Street in Unit 101.

14             MR. HIBEY:  And tell us, what is

15 The Presidential?

16             MR. FASANO:  It's a cooperative

17 apartment building; it was built in about

18 1922, I think they converted it to co-op in

19 1959.  It has technically 43 to 44 units, but

20 they have been combined in many instances; so

21 by count, there are 32 units, 29 of which are

22 occupied by residents and three of which are
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1 commercial.

2             MR. HIBEY:  And how long have you

3 lived there?

4             MR. FASANO:  I have lived there

5 for approximately eleven years.

6             MR. HIBEY:  And do you have any

7 role at The Presidential?

8             CHAIR MILLER:  Yeah, I'm

9 president, President of The Presidential.

10             MR. HIBEY:  Okay, so tell us what

11 does that mean?

12             MR. FASANO:  Well, it's a

13 cooperative and we have a Board of Directors

14 who are elected by the co-op members and then

15 the Board itself elects its officers; and I am

16 responsible for the affairs of the cooperative

17 along with the other Board members.

18             MR. HIBEY:  And why are you, or

19 how did you become involved in this issue that

20 brings us here today?

21             MR. FASANO:  We have open Board

22 meetings, so I've tried, as have the other
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1 Board members, to kind of have an open

2 dialogue.  And I just received numerous

3 complaints about the noise problems as well as

4 the, you know, like parking and the safety

5 issues but, of the 29 residential units, I

6 would say a good dozen have complained to me

7 at one point or another.  So that's what got

8 me involved to try to, you know, investigate

9 what was going on and you know, what we might

10 be able to do about it.

11             MR. HIBEY:  Okay, there's a binder

12 of exhibits up there with you.  Can you turn

13 to Protestant Exhibit 84?  And taking a look

14 at Protestant Exhibit 84 and 85.

15             MR. FASANO:  Okay, yeah.  Got it.

16             MR. HIBEY:  Can you tell us what

17 is depicted in Protestant Exhibits 84 and 85?

18             MR. FASANO:  Okay, 84 is a picture

19 of The Presidential and the, it's the L Street

20 side of The Presidential; and the right side

21 of that picture is the corner that's closest

22 to the Barcode and then the next picture is
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1 the alleyway behind The Presidential.

2             MR. HIBEY:  In the course of your

3 role at The Presidential and after receiving

4 complaints from tenants at The Presidential,

5 what did you do?

6             MR. FASANO:  Well, I did a few

7 things.  I mean, one is I went out there

8 multiple times, took pictures and observed

9 what was going on.  I also measured how far

10 The Presidential was from the, the Barcode;

11 and you know, then I was involved in the

12 discussions that we had deciding to protest

13 the ABC renewal.

14             MR. HIBEY:  Okay, let's go through

15 those three things you just mentioned.  Let's

16 start with the last, the protest.  How many

17 protestants are there from your group at The

18 Presidential?

19             MR. FASANO:  I believe we had a

20 total of 27 signed the petition of which that

21 represented 26 of the 32 units in the

22 building.
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1             MR. HIBEY:  And then you also

2 mentioned, you took a measurement.  What was

3 the measurement that you took?

4             MR. FASANO:  I measured the

5 distance from the northwest corner of The

6 Presidential to the southeast corner of the

7 café area. Yeah.

8             MR. HIBEY:  Okay, and what was

9 that measurement?

10             MR. FASANO:  I believe it was 256

11 feet, either 256 or 257.

12             MR. HIBEY:  And just to be clear,

13 what does that 256 or 257 feet represent to

14 you?

15             MR. FASANO:  Well, that redefines

16 proximity.  I would consider a bar or café

17 that's within 300 feet of a residential

18 building to be proximate.  So I consider it to

19 be proximate and I think therefore, we need to

20 be taken into consideration with issues as to

21 hours and noise levels and what have you.

22             MR. HIBEY:  Okay, can you take a
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1 look at the binder and look at Protestant's

2 Exhibits 22 to 30?  Just take a look at those.

3             MR. FASANO:  Okay.

4             MR. HIBEY:  Can you tell me what,

5 what are Exhibits 22 through 30?

6             MR. FASANO:  Yeah, these are

7 pictures I took of the outdoor activity.  I

8 took two sets; one was in the 6:30-7:00 time

9 frame and then I took another set later in the

10 evening, 8:00, 8:30 in that range.  And I

11 counted best I could the number of people and

12 virtually everyone was standing.

13             MR. HIBEY:  Before we get too far

14 down the road, these Exhibits 22 to 30 are

15 pictures that you took on April 6th at

16 different times, right?

17             MR. FASANO:  Yes.

18             MR. HIBEY:  And they are fair and

19 accurate representation of what you saw on

20 April 6, 2014?

21             MR. FASANO:  Yes.

22             MR. HIBEY:  At those times.



(202) 234-4433 Washington DC www.nealrgross.com
Neal R. Gross and Co., Inc.

Page 261

1             MR. FASANO:  Of course.  Yes.

2             MR. HIBEY:  So we move to admit

3 Protestant Exhibits 22 through 30.

4             CHAIR MILLER:  Is there an

5 objection?

6             MR. WOODSON:  Yes.

7             CHAIR MILLER:  Okay; what is it?

8 To all of them?  To some of them?

9             MR. WOODSON:  Yes.  I think the

10 salient objections are to Exhibits 25 through

11 30.  These are pictures admittedly, let me

12 see, make sure I've got this right.  First,

13 with respect to Exhibits 25 through, 25, 26,

14 27.  27.  These are photographs that certainly

15 the, the witness took.

16 What they are supposed to depict, however, is

17 a question of relevance to the proceeding.

18 These are photographs of people with most,

19 with some kind of motorcycle device.  And to

20 what extent is this relevant to the

21 proceeding.  There is, so we question the

22 relevancy of these three photographs.
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1 With respect to Exhibits 25, let me see, where

2 is 25?  With respect to Exhibit 22, 23, 24 and

3 25, oh here it is.  Yeah, with so many

4 photographs, it's hard to keep track of all of

5 these.  All right.

6 So with respect to the Exhibits 22 to 24, I

7 don't think there is an objection to those;

8 but with respect to 25 to the, the three that

9 I noted with the motorcycles, we would object

10 to that on the grounds of relevance.

11 And with respect to 28, 29 and 30; we don't

12 object to those exhibits.

13             CHAIR MILLER:  Okay, so what I

14 hear is, you don't object to 22, 23, 24, 28,

15 29, 30; is that correct?

16             MR. WOODSON:  I think that's

17 accurate.

18             CHAIR MILLER:  Okay, then those

19 exhibits the Protestants are admitted, that's

20 22, 23, 24, 28, 29, 30.  And Mr. Hibey, I'll

21 give you a chance to respond to the objections

22 to 25, 26 and 27.
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1             (Whereupon, the above-referred to

2 documents were admitted into evidence as

3 Protestant's Exhibits 22, 23, 24, 28, 29 and

4 30).

5             MR. HIBEY:  Sure.  Can, while

6 we're taking care of this, can we back up and

7 I, we'd like to admit 94 and 95, which were

8 those two photographs of The Presidential.  I

9 don't think I took care of that earlier.

10             CHAIR MILLER:  Oh, okay.

11             MR. FASANO:  I don't believe there

12 was an objection to that.

13             CHAIR MILLER:  What's the numbers

14 again?

15             MR. HIBEY:  84 and 85.

16             CHAIR MILLER:  Okay.  Any

17 objection to that?

18             MR. WOODSON:  No.

19             CHAIR MILLER:  No.  Okay.  So 84

20 and 85 are also admitted to The Presidential.

21             (Whereupon the above-referred to

22 documents were admitted into evidence as
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1 Protestant's Exhibits 84 and 85).

2             MR. HIBEY:  And on 25, 26 and 27,

3 we're going to talk about them and that

4 testimony will develop their relevancy.

5             CHAIR MILLER:  All right, then

6 we'll wait on those until the relevancy is

7 developed and then revisit?

8             MR. HIBEY:  Sure.

9             CHAIR MILLER:  Okay.

10             MR. HIBEY:  Mr. Fasano, can you

11 take us through these picture?  22 through 30

12 and tell us what they depict?

13             MR. FASANO:  Okay, 22 was the

14 outdoor, I mean it's really like a, it's a

15 party.  I mean, it's a, I counted

16 approximately seventy-five people at that

17 time, standing, drinking.  Some people were

18 outside of the café area, kind of

19 communicating with others inside.

20 And it was, you know I would say it was pretty

21 noisy.  But that, you know, that was the first

22 set of pictures that I took and that's not
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1 uncommon with what I've observed at Barcode.

2 And this was a Sunday night that I took these

3 photos.

4       24 and, let's see, 22 and 23 are similar

5 and you know, once again, it's crowded and

6 active and everybody was having a good time;

7 but it was noisy.  And then 24 was later at

8 night and everybody, to jump the gun a little

9 bit here, you can see everybody is standing

10 and looking out on the street.  What they're

11 looking at is the motorcycle show that is a

12 fairly regular occurrence.  I've seen it on

13 multiple occasions.

14             CHAIR MILLER:  Objection.  You're

15 talking about which photo?

16             MR. FASANO:  Photo 24.

17             CHAIR MILLER:  24 is where people

18 are watching what you're about to describe?

19             MR. FASANO:  Yeah, yeah.  Because

20 it, it was kind of like an entertainment

21 event.  As I said, I've seen it multiple times

22 and everybody at that point is standing, you
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1 know, and this is later in the evening.

2 Typically it happens in the 8:00 to 9:00 p.m.

3 time frame and so that's what photo number 24

4 is.

5       And then 25, which is one of the subject

6 or challenged pictures.  Those are the

7 motorcycles that were stored on the space in

8 front of the cleaners.  And the motorcycle

9 riders would basically go in front of the

10 Barcode, do wheelies, then they would circle

11 around and go against the traffic, either in

12 the bike lane and the street, or in some

13 instances, on the sidewalk and essentially put

14 on a show for the participants in the outdoor

15 café.

16 And so that's what Photo 25 is, is the holding

17 ground, if you will.  Photo 26 is the same

18 deal.  It's the holding ground with one of the

19 riders getting ready to go and then Photo 27

20 shows one of the riders doing a wheelie and he

21 was, that's what it shows.

22             CHAIR MILLER:  27 shows that?
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1             MR. FASANO:  Yeah, if you look at

2 the flower bed, if you, there's a tree and if

3 you look in the bike lane and around, not the

4 middle of the picture, but a little further

5 than the middle, that's a three wheeler

6 motorcycle doing a wheelie.

7             CHAIR MILLER:  Yeah.  No, we have

8 one.

9             MR. HIBEY:  How close was the

10 holding ground for these motorcycles to

11 Barcode?

12             MR. FASANO:  It was right next to

13 it.  It's in the drycleaner space that's

14 immediately adjacent to Barcode.

15             MR. HIBEY:  And in what way, if at

16 all, could you connect these motorcycles and

17 these three wheeled vehicles to Barcode?

18             MR. FASANO:  They were putting on

19 a show for the people who were in the outdoor

20 café.

21             MR. HIBEY:  I guess we would move

22 again to the admission of Exhibits 25, 26 and
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1 27.

2             MR. WOODSON:  I renew the

3 objection.

4             CHAIR MILLER:  Okay.  Let me hear

5 some more questioning then, after you; oh, no

6 you can't cross on this yet.  Why don't we

7 wait then?

8             MR. WOODSON:  I will.

9             CHAIR MILLER:  As I'm sure they

10 will cross on it and then we'll get more

11 information.  Okay.

12             MR. HIBEY:  Did you, in addition

13 to taking photos, did you take any videos?

14             MR. FASANO:  Yeah.  I took videos,

15 I believe that night and on subsequent night,

16 but I've taken videos of kind of the activity.

17             MR. HIBEY:  Okay, I'm having you,

18 what's been marked as Protestant Exhibit 86;

19 and if you could look at also Protestant

20 Exhibit 87, can you tell us what Protestant

21 Exhibit 86 and 87?

22             MR. FASANO:  This CD I believe has
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1 the videos that I, that I took of the street

2 and of the outdoor café.

3             MR. HIBEY:  Okay.  And what is

4 Protestant Exhibit 87?

5             MR. FASANO:  In the book here?

6             MR. HIBEY:  Yes.

7             MR. FASANO:  All right, so this is

8 just a summary of the videos.  April 13th, May

9 18th, August 10, September 7; that was

10 obviously the most recent one.  And then April

11 6.  So, you know, in addition to taking

12 pictures, I took a bunch of videos.

13             MR. HIBEY:  From various nights?

14             MR. FASANO:  Yeah.

15             MR. HIBEY:  Okay.  And what do,

16 you've seen those videos?

17             MR. FASANO:  Yeah.

18             MR. HIBEY:  Okay, what do those

19 videos depict?

20             MR. FASANO:  They, a multitude of

21 things.  They depict very crowded, very loud

22 outdoor café with people on the sidewalk,
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1 virtually impossible to pass by, depending on

2 the time of the night.  There were between 75

3 and in some instances I would say 150 people

4 in the café and then they also display the

5 motorcycle entertainment where these guys do

6 wheelies and then come back against the

7 traffic, if you will, and basically provide

8 entertainment to the outdoor café.

9             MR. HIBEY:  And now going back to

10 the binder there in front of you, can you page

11 through Exhibits 31 through 44?  Familiarize

12 yourself with those.

13             MR. FASANO:  Yeah, sure.  31

14 through 34?

15             MR. HIBEY:  Through 44.

16             MR. FASANO:  44.  Yeah.  So these

17 were taken two consecutive Sunday nights, the

18 6th and the 13th, in the vicinity of 9:00

19 thereabouts.  And the, on the both nights, the

20 sidewalk was absolutely impassible.  The crowd

21 was huge.  In one of the pictures, he

22 mentioned there are drinks outside of the bar,
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1 but there was, in think in Photo 32, I saw a

2 cup that was on one of the tables which they

3 had stored in front of McD Cleaners as well as

4 the chairs that Arman said they put away when

5 they're not in use.  But I guess this night,

6 they forgot because the chairs and tables were

7 outside in front of McD Cleaners.

8             MR. HIBEY:  Okay, well let's just,

9 let's go through these photos.

10             MR. FASANO:  One by one?  Okay.

11             MR. HIBEY:  Let's start with

12 Protestant's Exhibit 31.  Can you tell us what

13 that is?

14             MR. FASANO:  Yeah, I'm walking

15 from The Presidential direction towards

16 Barcode.  And you can see the cars were jammed

17 up in the lane adjacent to the bike lane.  The

18 bike lane was also blocked, and you can see

19 that the crowd is basically spilled out onto

20 the sidewalk.  And as I said, that was taken,

21 you know, between 8:00 and 9:00 p.m.  This

22 one, I believe was taken the 13th.
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1             MR. HIBEY:  Are you talking about

2 at Protestant's Exhibit 32?

3             MR. FASANO:  Yeah, that was the

4 same night.  I just was a little bit closer to

5 the action, and you know, again, you can see

6 the crowd had spilled out onto the sidewalk

7 and.

8             MR. HIBEY:  Okay, 33?

9             MR. FASANO:  33, 33, same night; I

10 was just proceeding down there.  You've got a

11 couple of good looking women kind of--

12             MR. HIBEY:  Okay, 34.

13             MR. FASANO:  34, okay.  I'll be

14 quick.  Same deal, same night.  The guy in the

15 red shirt was standing on a chair.

16             MR. HIBEY:  Number 35?

17             MR. FASANO:  35, same night.  I'm

18 just snapping shots of the crowd inside the

19 café and just outside of it.

20             MR. HIBEY:  Okay, what is 36 show?

21             MR. FASANO:  36 shows the heaters

22 and the chairs and the, I think the tables;
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1 but certainly the chairs that are stored on

2 the McD public space.

3             MR. HIBEY:  Okay, 37?

4             MR. FASANO:  37, same night.  This

5 was the 13th, and now I'm at the other end of

6 the Barcode and you can just see how jammed it

7 is and how many people there are outside

8 there.

9             MR. HIBEY:  And 39 and 40?

10             MR. FASANO:  Same, well 38 is the

11 same deal.  Now I'm further towards 17th

12 Street and again, the café is jammed to the

13 point where people are standing outside.  39,

14 I just was following the traffic, if you will;

15 this time going towards The Presidential.  And

16 40, same deal, same night; and just another

17 shot of all the activity that was going on.

18             MR. HIBEY:  Okay, we move to admit

19 Exhibits 31 through 40.

20             MR. WOODSON:  I object.  We're

21 going to have to discuss this on cross-

22 examination.
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1             CHAIR MILLER:  Okay, we can wait

2 until the end of your case.  We can wait until

3 then to determine whether to admit it.

4             MR. HIBEY:  What's the objection?

5             MR. WOODSON:  I plan to object to

6 moving these into evidence at this moment,

7 without having the witness cross-examined.  At

8 the end of cross-examination of the witness,

9 I'm happy to have you renew your request for

10 admission of them.

11             MR. HIBEY:  Oh.  I mean, there has

12 to be an objection.  He's, he's--

13             MR. WOODSON:  That is my

14 objection.

15             MR. HIBEY:  If these are fair and

16 accurate depictions of what he saw on that

17 evening, he need say nothing further for these

18 to be admissible.

19             CHAIR MILLER:  Well, I was going

20 to give a little leeway because you're going

21 to have the opportunity to have them admitted.

22 I mean, I'm not denying that they're going to



(202) 234-4433 Washington DC www.nealrgross.com
Neal R. Gross and Co., Inc.

Page 275

1 come into evidence.  There may be something

2 that Mr. Woodson may bring out that may, I

3 don't know, question some reliability or

4 whatever.  So I'm just going to allow that

5 opportunity and then we'll, we'll revisit it

6 like with 25 through 27.

7       MR. WOODSON:  Your Honor, can I have--

8             CHAIR MILLER:  The 31 through 40,

9 I just want to keep track of these.

10             MR. WOODSON:  31 through 40.

11             CHAIR MILLER:  31 through 40.  Is

12 that right?

13             MR. HIBEY:  What is the objection?

14 There's no objection.  Other than I want to

15 ask him questions about them.

16             MR. WOODSON:  Madame Chair, the

17 admission of testimony, because this is, this

18 is evidence which is corroborated with

19 testimony.  Testimony which is un, which is

20 not subject to cross-examination violates due

21 process.  All I am asking is an opportunity to

22 cross-examine these witnesses, this witness on
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1 his testimony including--

2             CHAIR MILLER:  Okay.

3             MR. WOODSON:  --these exhibits.

4 Now it is not unusual at all in any proceeding

5 for testimony to be considered as evidentiary

6 submissions at the time of the conclusion of

7 examination of the witness.  I'm not asking

8 that the matter be denied.

9             CHAIR MILLER:  I understand.

10             MR. WOODSON:  I'm saying that this

11 is not the proper moment for it.

12             CHAIR MILLER:  Okay.  I'm going

13 to; I don't want to belabor this too much and

14 I'm going to rule on those at that time.  I

15 don't see any problem with that.

16             MR. HIBEY:  Okay, well, I mean

17 I'm, I object to that.

18             CHAIR MILLER:  You object to my

19 ruling on it later at the end of this witness?

20             MR. HIBEY:  Yes, I have laid the

21 foundation, the proper foundation that these

22 are admissible.  If he wants to--
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1             CHAIR MILLER:  Okay.

2             MR. HIBEY:  --cross-examine to the

3 extent of--

4             CHAIR MILLER:  Okay.

5             MR. HIBEY:  --what value they

6 have, that's something completely and

7 entirely; but these are admissible as is right

8 now.

9             CHAIR MILLER:  Okay, I hear what

10 you are saying; and that's my ruling.  So

11 we're going to visit this after he has a

12 chance to cross-examine.  Okay.

13             MR. WOODSON:  At the same point, I

14 would point out the--

15             MR. HIBEY:  Exhibits 26 and 27.

16             CHAIR MILLER:  Wait a second.  Mr.

17 Silverstein.

18             MEMBER SILVERSTEIN:  The

19 protestants have sixteen minutes remaining.

20             MR. HIBEY:  All right.  What's

21 Exhibit 41 and 42?

22             MR. FASANO:  Yeah, 41 is PJ
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1 Clark's, it was the same night, the 13th; we

2 had a sound study done that night.  And so we

3 took the café in front of PJ Clark's, kind of

4 a contrast to what it seemed to me at least,

5 is what I would expect a face to look like.

6 People sitting down, eating and drinking and

7 the sound study corroborates the sound levels

8 are significantly different.

9             MR. HIBEY:  Okay and what's

10 Exhibit 43?

11             MR. FASANO:  43 is again, the 13th

12 and the same deal; it's just the huge crowd

13 between 8:00 and 9:00 p.m. that night in front

14 of the café.  Or in the café and in front of

15 it.

16             MR. HIBEY:  Okay, what is Exhibit,

17 Protestant Exhibit 45?

18             MR. FASANO:  45, well 45 and 44

19 are taken, 44 was taken earlier in the evening

20 in front of the café.  45 was taken in May and

21 it also was, you know, this was when it's

22 still light out, 6:30, 7:00 and the café
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1 starts to fill up at that time. And then it

2 usually peaks, you know, as you get closer to

3 9:00 o'clock and later.

4             MR. HIBEY:  Okay, what's

5 Protestant Exhibit 46?

6             MR. FASANO:  46 is the same thing.

7 Sunday the May 18th and at the same time

8 frame, that was between 6:00 and 7:00.  And it

9 was, you know, pretty loud even then and yeah.

10 That's what that is.

11             MR. HIBEY:  All right, let's skip

12 to, what's Protestant's Exhibit 47?

13             MR. FASANO:  47 is well, it's hard

14 for me to see, but it looks like I'm looking,

15 going from The Presidential towards Barcode

16 and it's a picture of the café that's--

17             MR. HIBEY:  When did you take it?

18             MR. FASANO:  I took it, this was

19 in June, it was a Sunday, 9, 8:30, 9:00 in

20 that time frame.

21             MR. HIBEY:  Why did you take it?

22             MR. FASANO:  I took it to document
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1 that this goes on a lot.  That this isn't a

2 fluke particularly on Sunday nights, it's a

3 happening.  And if the weather is nice,

4 there's a large crowd that drinks and has a

5 great time and makes a lot of noise.

6             CHAIR MILLER:  I just want to

7 interject for a second, because I was

8 surprised to hear you only had sixteen minutes

9 left.  I want to say that protestant's share

10 that time, so that you should be cognizant

11 with respect to your other protestants.

12             MR. HIBEY:  So when there was

13 legal argument, that ate into my time.

14             MEMBER SILVERSTEIN:  I took that

15 out.

16       MR. HIBEY:  You took that out?

17             MEMBER SILVERSTEIN:  I didn't

18 count that.

19             CHAIR MILLER:  He says he didn't

20 count it.  Yeah.

21             MR. HIBEY:  It's only, we've only

22 been going for thirty minutes.  So I'll just
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1 continue.

2             MEMBER SILVERSTEIN:  You had 41

3 minutes and now you have sixteen; yeah,

4 there's twenty-five minutes taken out.

5             MR. HIBEY:  Sounds good.  That's

6 including the legal argument.

7             PARTICIPANT:  Yeah, because that

8 part--

9             CHAIR MILLER:  Not including the

10 legal argument?

11             MEMBER SILVERSTEIN:  I took out a

12 few minutes for that.  I'm not doing it by the

13 second.

14             MR. HIBEY:  What is Exhibit 48?

15             MR. FASANO:  48, that was June 8th

16 and I'm, I think I was, I don't  know if I was

17 coming back from dinner, but that was earlier

18 in the evening, 6-ish or so and that's looking

19 towards The Presidential and the café is on

20 the left in front of me at that point.

21             MR. HIBEY:  All these pictures we

22 have talked about you took, right?
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1             MR. FASANO:  Mm-hmm.

2             MR. HIBEY:  And these dates and

3 times are correct?

4             MR. FASANO:  Right.

5             MR. HIBEY:  And they depict fairly

6 and accurately what you saw on those dates and

7 times?

8             MR. FASANO:  Yes.  As I have

9 stated here.

10             MR. HIBEY:  Now have you been to

11 Barcode on other occasions to do things other

12 than take pictures and take videos?

13             MR. FASANO:  I've been there.  I

14 have measured their outdoor space, but I--

15             MR. HIBEY:  Tell us about that.

16             MR. FASANO:  Okay, so the, and I

17 just did this Monday of this week.  What I did

18 was, first I measured just the seat proper,

19 the seats, the benches or whatever you would

20 call them, and that I measured at 68 feet long

21 and 16, a little bit over 16 feet deep. And

22 that was just the seating.  It didn't take
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1 into account the truncheons, those borders

2 they put in.

3 I then looked at my pictures that showed the

4 boundaries when they have those boundaries up

5 and that adds about another two feet to the

6 space of the café, so that when they have the

7 events on Sunday night in particular, the

8 depth is 18 feet by 68; and again I measured

9 that this Monday.

10 And then if you add in the space from the time

11 that they extend into the cleaners, that would

12 have added roughly another 15 feet to the

13 length of the café.  So depending on whether

14 you just measured the seats themselves, you

15 know, that's 16 plus a little bit by 68.

16 If you include the boundaries with the

17 dividers, that brings it to 18 by 68 and if

18 you add in the expansion into the cleaners,

19 that would be 18 by 83, according to my

20 calculations.

21             MR. HIBEY:  Okay have you counted

22 the seats in their sidewalk café?
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1             MR. FASANO:  I have counted the

2 seats.  The, I count 41 and I could be off by

3 one.  But I count 41 of the cushioned seats

4 and then I counted, when I counted the other

5 seats, I counted ten.  They have two tables

6 with four seats and then one table with two

7 seats.

8             MR. HIBEY:  Okay and that is, is

9 that a regular occurrence or is that just a

10 one-time thing

11             MR. HIBEY:  No, I said, as Arman

12 said, that they, in the afternoon, they tend

13 to have the other tables out because when

14 people are actually eating instead of

15 drinking, they like to sit at tables, you

16 know, that are traditional height.

17             MR. HIBEY:  Okay.  I'm going to

18 play videos now.

19             CHAIR MILLER:  You're going to

20 play videos?

21             MR. HIBEY:  Yes.

22             CHAIR MILLER:  Any objection?
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1             MR. WOODSON:  I reserve my

2 objection.

3             CHAIR MILLER:  Okay, so you're not

4 objecting to the playing?  Now, are we set up

5 so that we're all going to see this, Mr.

6 Hibey?

7             MR. HIBEY:  Yes.  Could you please

8 turn to your Exhibit 87, which is the summary

9 of the videos?  Can the Board see this or do

10 I need to turn it?

11             CHAIR MILLER:  No, no, no.  We're

12 putting it on the monitors did you say?

13             MR. JONES:  Yeah, we have monitors

14 here.

15             MEMBER SILVERSTEIN:  Well, we

16 don't know whether the monitors are going to--

17             MR. JONES:  Well, they're,

18 they're, not connected to their video.

19             MEMBER SILVERSTEIN:  They're not

20 connected to their video.

21             MR. WOODSON:  So part of the time

22 that Mr. Hibey--
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1             CHAIR MILLER:  It can take a

2 picture of Mr. Hibey, but that's about it.

3             MEMBER SILVERSTEIN:  I'm going to

4 stop the clock here, though.

5             CHAIR MILLER:  Okay.

6             MR. HIBEY:  Can you see them?

7             HEARING PANEL:  (Agreement).

8             MR. HIBEY:  Exhibit 87.  Which

9 video did you take on April, which videos did

10 you take on April 6th?

11             MR. FASANO:  On April 6th, I took

12 the videos of the, of the café and then the

13 night that they had the--

14             MR. HIBEY:  What numbers are they

15 on your summary?

16             MR. FASANO:  They're number 13 and

17 14, and then number 1 was taken the following

18 week on the 13th.

19 (Video plays).

20             MR. HIBEY:  Okay, so what was

21 that?

22             MR. FASANO:  I was just, I was
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1 just walking down the street and not doing a

2 very good job of capturing it and I had to

3 learn which way to hold it, but that's what I

4 was seeing.

5 (Video plays).

6             MEMBER SILVERSTEIN:  Whoa.

7             CHAIR MILLER:  I just want to

8 remind you that the court reporter says she

9 can't hear both.

10             MR. HIBEY:  Okay, well, that, that

11 was the same night, I believe it was April

12 6th; and it was motorcycle show.  Okay, on the

13 summary, there's a series of exhibits from

14 September, a series of movies from September

15 7th.

16             MR. FASANO:  Yeah, and those were

17 definitely the motorcycle show.  I went out

18 last Sunday and took a bunch of shots of that.

19 Once again, they do that a lot.  It's not like

20 just a one-time event.

21 (Video plays).

22             MR. HIBEY:  What do we see here?
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1             MR. FASANO:  No, I guess, at that

2 time--

3             CHAIR MILLER:  The reporter can't

4 take down any comments over the movies

5 playing; it overwhelms it.

6             MR. HIBEY:  I'll play it again.

7 (Video plays).

8             MR. HIBEY:  If you look in the

9 distance, one of the motorcycles was driving

10 on the sidewalk back towards Barcode.

11             CHAIR MILLER:  Which video was

12 that?

13             MR. HIBEY:  That was 259.emeraldv

14 (phonetic).  I think I'll play one more.

15 (Video plays).

16             MR. HIBEY:  Okay, what did we just

17 see?

18             MR. FASANO:  Okay, so first guy

19 did a wheelie.  Somebody was out with a, then

20 a regular motorcycle and then at the end of

21 it, again you could see one of the other

22 motorcycles, three wheelers, coming back on
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1 the sidewalk in the opposite direction of the

2 one way in the street.

3             CHAIR MILLER:  And which video is

4 that?

5             MR. HIBEY:  That was 257.

6             CHAIR MILLER:  Okay.

7             MR. HIBEY:  I'm sorry; 258.  And

8 I'll show one more.

9 (Video plays).

10             MR. FASANO:  Yeah so that was one

11 of the motorcycles again riding opposite, you

12 know, the wrong way on a one way street.  In

13 that instance he was in the bike lane.

14             CHAIR MILLER:  And so what video

15 was that?

16             MR. HIBEY:  That was 257.

17             CHAIR MILLER:  Okay.

18             MR. HIBEY:  And there's one video

19 from April the 13th.  And this time we've got

20 some pictures that accompany.

21 (Video plays).

22             MR. HIBEY:  Okay, that was 111.
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1             CHAIR MILLER:  Okay.

2             MR. HIBEY:  Can you tell us what

3 that was?

4             MR. FASANO:  Yeah, that was on the

5 13th and I was walking down the street and it

6 was crowded and Arman was there that night

7 because I saw him walk across the lane, the

8 bike lane.  It's kind of typical of Sunday

9 night.  That was earlier, probably 6:00, 6-ish

10 or so, and you know, it tends to build up

11 after that.  But still had a good, pretty much

12 crowd out there and it was a drinking crowd;

13 I didn't see anyone eating hors-de-oeuvres or

14 any kind of food, food beverage.

15             MR. HIBEY:  Subject to the

16 admission of Exhibits, I defer the questions

17 for this witness.

18             CHAIR MILLER:  Okay, so you have

19 moved those with the rest after, when finished

20 with this witness?  With some of those?

21             MR. HIBEY:  Yes.

22             CHAIR MILLER:  Okay.  All right;
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1 so you've completed your direct, correct?

2             MR. HIBEY:  Yes.

3             CHAIR MILLER:  Cross?

4             MR. WOODSON:  Yes, thank you,

5 Madame Chair.  Well, you have lots of

6 photographs and lots of videos.  All videos

7 are on one night of the week.  Is this

8 facility open at any other time?

9             MR. FASANO:  Sure.  It's open

10 seven nights.

11             MR. WOODSON:  It's open seven

12 nights?  And you've taken no photographs in

13 any other night of the week.

14             MR. FASANO:  No, because see, you

15 know, I work during the week and in general

16 I'm not around that much of the weekend, and

17 notwithstanding my sense of duty, I kind of

18 try to have a life.  So, Sunday night clearly

19 is, in my judgment, the worst night.  That's

20 the night they promote it.  They have the TAZ

21 Promotions and it's--

22             MR. WOODSON:  TAZ?
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1             MR. HIBEY:  Yeah.  Some kind of

2 promotion that they use for their Sunday night

3 events.

4             MR. WOODSON:  But Friday morning

5 and Saturday night when they're open until

6 three, doesn't draw your attention?

7             MR. FASANO:  No, it draws my

8 attention, but I'm not around that much on the

9 weekends and Sunday night tends to be when

10 they have the most egregious noise and

11 clutter, congestion and safety issues.  But I,

12 you know, as I said, I've got other things in

13 my life to do and you know, Sunday is the end

14 of the week and it's easy for me to go out

15 there and take a few shots.  And I acknowledge

16 they're open seven days a week.

17             MR. WOODSON:  Yes.  But Sunday has

18 drawn most of your attention.

19             MR. FASANO:  Yes it has.

20             MR. WOODSON:  Do you also, you

21 began your testimony, with the description of

22 it being, the sidewalk area being impassible,
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1 yet several videos had you walking through the

2 crowd, taking photographs, and videos, back

3 and forth.  So that doesn't, is that, do you

4 consider that to be a consistent with the

5 notion of being impassible?

6             MR. FASANO:  Yeah, I do.  When you

7 have to bob and weave to get through a

8 sidewalk, I consider that to be impassible.

9 Yes, I get from one end to the other, yeah;

10 but I couldn't walk in a straight line and get

11 from one end to the other.  Which is kind of

12 what I expect out of a sidewalk.

13             MR. WOODSON:  Oh, I see.  Are you

14 familiar with the District of Columbia?

15             MR. FASANO:  Yeah.  I am.

16             MR. WOODSON:  And how are you

17 familiar with the District?  Do you have, do

18 you visit other parts of the city?

19

20             MR. FASANO:  Sure.

21             CHAIR MILLER:  Do you visit at any

22 time K Street?
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1             MR. FASANO:  Yeah, I've been on K

2 Street.

3             MR. WOODSON:  Do you visit K

4 Street during the, during the business,

5 regular business hours?

6             MR. FASANO:  Yes, I do.

7             MR. WOODSON:  Do you visit K

8 Street during rush hours?

9             MR. FASANO:  Yes.

10             MR. WOODSON:  Are there people on

11 the street?

12             MR. FASANO:  Yeah.

13             MR. WOODSON:  Do you have to walk

14 and weave through people on the street?

15             MR. FASANO:  Not to the same

16 degree that I have to in front of Barcode on

17 Sunday night.  Not by a stretch.  And I'm on

18 K Street all the time.  I work two blocks or

19 so from K Street.

20             MR. WOODSON:  Yes, as do I.  And

21 so we--

22             MR. FASANO:  I'll look out for you
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1 when I'm on K Street next time.

2             MR. WOODSON:  So we bob and weave,

3 but you know, there's a difference.  There's

4 some bobbing and there's some weaving, but it

5 seems that the bob and weave here is

6 objectionable, but the bob and weave during

7 lunch hour and rush hour is not.

8             MR. FASANO:  The bob and weave in

9 front of Barcode is much more, it's a much

10 more difficult path to get through by far that

11 K Street.  And I go to lunch on K Street all

12 of the time.

13             MR. WOODSON:  Do you feel in

14 danger?

15             MR. FASANO:  I wouldn't say that I

16 feel in danger.

17             MR. WOODSON:  Do you feel in

18 danger on K Street during rush hour?

19             MR. FASANO:  No.  You know, I

20 don't feel in danger anywhere in the city and

21 I've had two attempted muggings on me in my

22 years.
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1             MR. WOODSON:  Not at Barcode, I

2 take it?

3             MR. FASANO:  No.  It wasn't in

4 front of Barcode, it was in one of my old

5 neighborhoods.  But no, I, I never really feel

6 in danger.  It's rare that I do.  I just may

7 be oblivious to what's going on.

8             MR. WOODSON:  So I don't

9 misunderstand, what is the source of your

10 unreadiness about safety?

11             MR. FASANO:  My unreadiness?

12             MR. WOODSON:  Yes, you complained

13 about safety, yet you're not feeling unsafe

14 even when walking through the crowds.

15             MR. FASANO:  Yeah.

16             MR. WOODSON:  So where is the

17 absence of safety?

18             MR. FASANO:  Well, because,

19 because I represent a building that has, you

20 know, thirty or twenty-nine residential units

21 and it's not my feeling; it's how others would

22 feel and it's the feeling you get when you go
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1 through a crowd where you're bumping against

2 people going through it.  And safety isn't

3 just somebody attacking you, it's, you know,

4 there was a photo that wasn't shown of them--

5             MR. WOODSON:  Well, let's not

6 discuss a photo not in evidence.

7             MR. HIBEY:  Well, I know, but if

8 you were asking me the question about safety,

9 when people, when bikers have to go into the

10 traffic lane because the bike lane is crowded,

11 that's a safety issue.  When people are in the

12 street and so a biker coming down would have

13 to go into traffic, that's a safety issue.  So

14 it's not just about people, you know, somebody

15 attacking me.  Which I'm sure, you know there

16 are probably a few more people here who'd like

17 to do that; but you know, there's more to

18 safety than, than physical attacks on a

19 person.

20             MR. WOODSON:  We'll return to the

21 issue about cycles in a moment.

22             MR. FASANO:  Sure.
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1             MR. WOODSON:  So, what I see,

2 however, is a series of photos which depict a

3 cr, the presence of a crowd.  And those are,

4 those photos that are depicting the presence

5 of a crowd span from 45, 46, 45 through, 44

6 through 46 I think.  Let me see.  48.  And

7 then videos, the videos that you showed here,

8 257, 258, 259, 260 and 1001.  So the presence

9 of a crowd at an establishment is in your

10 view, is unacceptable, isn't that truth?

11             MR. FASANO:  I think what you have

12 is a block party at a location that's less

13 than three hundred feet from a concentration

14 of residential apartments, I think that's

15 inappropriate.  I think if there's an outdoor

16 café, people should be sitting at tables and

17 eating, not standing up watching motorcycle

18 shows, drinking, crowding the sidewalks, and

19 making enough noise that people in my

20 building, a dozen, can hear it.

21             MR. WOODSON:  So your assessment

22 of inappropriate use of a sidewalk café are
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1 only the photographs of the, the facility that

2 you said was at 16th PJ something or another?

3             MR. FASANO:  Well, PJ Clark's is a

4 pointed contrast.  An outdoor café, people

5 sitting down at tables, eating.

6             MR. WOODSON:  So that's your

7 considered, that's your view of what is

8 appropriate?

9             MR. HIBEY:  Proximate to

10 residential areas.  Indeed.

11             MR. WOODSON:  Uh huh.  Okay.

12 Let's talk about residential areas for a

13 moment.  Can you tell me where another

14 residential building is within that space?

15 The Presidential is one.  What else is there?

16             MR. FASANO:  In the same

17 proximity, I believe we're the only

18 residential building.  And we've been there

19 since 1922.

20             MR. WOODSON:  Thank you.

21             MR. HIBEY:  And we live there,

22 unlike the owner of Barcode.
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1             MR. WOODSON:  Ah, that's true.

2 And since you've lived there likely all that

3 time, do you know where the Ha'Penny Lion is?

4             MR. FASANO:  I do.

5             MR. WOODSON:  Do you remember

6 that?

7             MR. FASANO:  I do.

8             MR. WOODSON:  Were you a patron of

9 the Ha'Penny Lion?

10             MR. HIBEY:  I went in there, but I

11 wasn't a regular there.

12             MR. WOODSON:  Well, the Ha'Penny

13 Lion had an outdoor café, didn't it?

14             MR. FASANO:  It did.

15             MR. WOODSON:  Did the Ha'Penny

16 Lion have a crowd in its café?

17             MR. FASANO:  It's crowd was

18 typically after, it was typical cocktail hour

19 after work crowd.  It was from 5:00 to 7:00.

20 I was younger then, I remember it very well.

21 And it thinned out after the evening cocktail

22 hour.
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1             MR. WOODSON:  Uh huh.  So.

2             MR. FASANO:  Our boy used to go

3 there.

4             MR. WOODSON:  All right.  And so

5 did I, because I was at 1620 I Street for many

6 years, as an office.  But nevertheless, the

7 point is that the Ha'Penny Lion operated at

8 that space, had a crowded sidewalk café and

9 your issue is that it differed from Barcode

10 because of the hours of the day?

11             MR. FASANO:  And the intensity.

12 It didn't have the same intensity, at least of

13 the Sunday night Barcode crowd, and it was, as

14 I said, a cocktail hour establishment.

15 Whereas Barcode is not.

16             MR. WOODSON:  Well, admittedly, it

17 is not.  It is a, it is an establishment that

18 operates during the day, during the early

19 evening and into the evening, and into the

20 night.

21             MR. FASANO:  Mm-hmm.

22             MR. WOODSON:  So there's been no
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1 dispute about that.  Let's talk for a moment

2 about this idea of their operations in the

3 evening.  And your objections.  Putting aside

4 for the moment what you say other people

5 object to, because the only testimony that's

6 relevant here is what you say.

7             MR. FASANO:  Mm-hmm.

8             MR. WOODSON:  And what your

9 testimony is.  The, this issue about the size

10 of the group there.  You walked through in

11 several of these videos.  I think I saw one

12 video, where you actually walked through the

13 crowd twice with the sound on.  And you heard

14 talking.

15             MR. FASANO:  Mm-hmm.

16             MR. WOODSON:  Yes?  Do you

17 consider that to be an unusual or

18 inappropriate?

19             MR. FASANO:  I consider people

20 drinking and talking to be usual.  But it's,

21 it's, the problem is when you have many people

22 drinking and not eating, the talking tends to
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1 get loud. And when you have music being pumped

2 from the inside out, which is the case there,

3 and the with doors open, from the inside to

4 the outside, you have a lot of noise.  And I

5 consider that to be inappropriate for the

6 evenings for a location that's proximate to a

7 residential establishment.

8             MR. WOODSON:  Well, let's turn to

9 your video 0111, April 13th, where you walk by

10 and with the sound on, the camera showing the

11 crowd, and there was music.  You remember that

12 video?  You took it.

13             MR. FASANO:  Mm-hmm.

14             MR. WOODSON:  Okay.  Do you also

15 know, and so, as I understand your testimony,

16 that video depicted inappropriate behavior

17 because the crowd was there and the music was

18 being played and the people were loud?  Is

19 that true?

20             MR. FASANO:  Yeah, I consider that

21 to be inappropriate for what's supposed to be

22 a café.  When, then they applied, it was for
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1 a café and they had, if you look at the public

2 space permit, it had tables.  It didn't have

3 the benches.

4             MR. WOODSON:  I'm not talking

5 about the tables.

6             MR. FASANO:  But I think a café--

7             MR. WOODSON:  We're not talking

8 about that.

9             MR. FASANO:  I think a café--

10             MR. WOODSON:  I asked you, I asked

11 you a direct question.

12             MR. FASANO:  And I'm answering it

13 directly.  I think it's appropriate for a café

14 to have tables and chairs with people easting.

15 And particularly so when it's close to a

16 residential area.  I don't think it's

17 appropriate to use a café for an outdoor block

18 party, which is how it's used.

19             MR. WOODSON:  Well, that's your

20 characterization.  Let's talk about again this

21 April 13th date where you walk by with the

22 video camera taking a photo, taking live video
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1 with sound and you're, just to reiterate, it's

2 your testimony that that was inappropriate

3 conduct?

4             MR. FASANO:  Yeah.

5             MR. WOODSON:  Were you also aware

6 that that's the same date that the District of

7 Columbia conducted it's, it's sound analysis?

8             MR. FASANO:  I, I took a quick

9 look at a study, you know, by the District,

10 but I haven't really read it closely.

11             MR. WOODSON:  I see.  Would it be,

12 would it surprise you to know that the

13 previous testimony today has revealed that the

14 District Noise Task Force did an analysis of

15 Barcode on that very date and found no

16 violations?

17             MR. FASANO:  Well, you know, I

18 want to see if they took a sound test or

19 whether it was subjective determination;

20 because, you know, what's loud to one person

21 is not necessarily loud to another.

22             MR. WOODSON:  That's very true.
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1             MR. FASANO:  Yeah.  No.  And good

2 point, I take it very well.  But I don't know

3 whether they used objective measurements to

4 come to their conclusion.  And I haven't read

5 it to the point where I can really comment on

6 it.

7             MR. WOODSON:  But you do

8 acknowledge that the sound, the Noise Task

9 Force did do an analysis on that date?

10             MR. FASANO:  I'm aware that they

11 did an analysis, but I'm not aware of the

12 details of that analysis.

13             MR. WOODSON:  Were you in the

14 hearing room?  Have you been in the hearing

15 room all day today?

16             MR. FASANO:  Oh, absolutely.

17             MR. WOODSON:  Did you hear the

18 testimony from the investigator about the

19 District of Columbia's Sound Task Force

20 analysis?

21             MR. FASANO:  I heard his

22 testimony.  I also heard him describe how he
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1 measured the outdoor café area.

2             MR. WOODSON:  I asked you about

3 the sound analysis.

4             MR. FASANO:  Yeah.

5             MR. WOODSON:  Did you hear that?

6             MR. FASANO:  I heard him conclude

7 that there wasn't a sound issue.

8             MR. WOODSON:  Okay.  Thank you.

9 Now with regard, let's talk about this

10 measurement ideal.  You say you took a

11 measurement that was 68 feet times 16 feet;

12 that was your first measurement.

13             MR. FASANO:  Yeah, and that was

14 just the benches.  Yeah.

15             MR. WOODSON:  Well, just the

16 benches meaning the perimeter of the space?

17             MR. FASANO:  The perimeter of the

18 space as defined by the benches that have the

19 cushion seats on them.

20             MR. WOODSON:  And then the second

21 time you took it was with respect to the

22 perimeter with the guard rails?
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1             MR. FASANO:  Yes.

2             MR. WOODSON:  Okay and that was 68

3 by 18?  Is that your testimony?

4             MR. FASANO:  Yes.  Correct.

5             MR. WOODSON:  And then the third

6 measurement you took was 68 plus 15 times 18.

7             MR. FASANO:  83 by 18.  Yes.

8             MR. WOODSON:  I see.  And when was

9 that taken?

10             MR. FASANO:  That was taken on

11 Monday and--

12             MR. WOODSON:  The one with 68 by,

13 plus 15?

14             MR. FASANO:  Yes.

15             MR. WOODSON:  Uh huh.  I see.  And

16 what time of the day was that taken?

17             MR. FASANO:  About nine in the

18 morning.

19             MR. WOODSON:  On Monday morning?

20             MR. FASANO:  Yeah, this Monday.

21 Were you there then?

22             MR. WOODSON:  No.
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1             MR. FASANO:  Okay.

2             MR. WOODSON:  But I'm surprised

3 that you were, since you're so busy.

4             CHAIR MILLER:  Now, we usually, we

5 usually don't have witnesses asking the

6 counsel questions.

7             MR. WOODSON:  Thank, you, Madame

8 Chairperson.  Yes.  Was the dry cleaners open

9 that day?

10             MR. FASANO:  Yes.

11             MR. WOODSON:  They were?  Were

12 people able to get in and out?

13             MR. FASANO:  Yes.

14             MR. WOODSON:  And you say that the

15 fit, what is the width of the dry cleaning

16 establishment?

17             MR. FASANO:  I measured, I had a

18 picture, we have a picture that shows where

19 the barricades came to in front of the dry

20 cleaners, and you can count--

21             MR. WOODSON:  That's not the

22 testimony.  The testimony is about your
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1 recollection of what was happening Monday.

2             MR. FASANO:  My measurements that

3 I took Monday.

4             MR. WOODSON:  Right.  And I'm

5 asking you, what are the, what are the, what

6 is the measurement of the cleaner's next door?

7             MR. FASANO:  I didn't measure the

8 entire front of the cleaners; I simply

9 measured to the point where the barricades had

10 been placed the evening where they extended

11 their café in front of the dry cleaners.

12             MR. WOODSON:  Well, I think I'm

13 not understanding.  Because this testimony

14 today right now is about another time and

15 another occasion.  There is a test, there is

16 a photograph in the record depicting a, the

17 sidewalk café extending in front of the next

18 door cleaners.

19             MR. FASANO:  Yes.

20             MR. WOODSON:  That, that

21 photograph is in the record.  But your

22 testimony now is about another circumstance
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1 and another moment; and that circumstance was

2 Monday.

3             MR. FASANO:  Mm-hmm.

4             MR. WOODSON:  And I'm asking you

5 if you took these measurements so you could

6 conclude that it was 68 plus 15 and I'm asking

7 you what was the width of the front of the

8 cleaners.

9             MR. FASANO:  It was greater than

10 15 feet, but I didn't measure to the entire

11 end, but it, I would say 15 is roughly two-

12 thirds or so of the frontage of the cleaners.

13             MR. WOODSON:  And where is the

14 entrance to the cleaners?

15             MR. FASANO:  It's right on L

16 Street.

17             MR. WOODSON:  Is it in the middle

18 of their space?

19             MR. FASANO:  It's towards the left

20 of their space as you're looking into the

21 cleaners.

22             MR. WOODSON:  And so it's your
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1 testimony that the Barcode had extended its

2 patio in front of the cleaners, but you could

3 still get in and out.

4             MR. FASANO:  Well, where they

5 extended, the cleaners were closed.  It was in

6 the evening.  So, so whether you could get in

7 and out of the cleaners was irrelevant at that

8 point in time.

9             MR. WOODSON:  No, but I'm talking

10 about the time you saw it.

11             MR. FASANO:  Monday morning, I

12 made the measurement to the point where the

13 picture depicted the boundaries of the café,

14 the evening that a picture was taken when the

15 café had expanded their space in front of the

16 cleaners.

17             MR. WOODSON:  Okay.  We're still

18 talking about two different things, so I won't

19 pursue that much, any longer, Madame Chair.

20 I think the confusion around this is clear.

21 With regard to this notion of music, is your,

22 is it, do I understand your testimony to be
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1 that Barcode's use of music is, causes a

2 disturbance in the neighborhood?

3             MR. FASANO:  I think the

4 combination of them pumping music from the

5 inside outside, of leaving the doors open

6 between the inside establishment and the café,

7 and their jamming people well in excess of 40

8 on the outdoor café with drinks but not food,

9 that combination creates a noise disturbance.

10 Yes.

11             MR. WOODSON:  It all sounds very

12 dire.  The, but, but, but, in one of, in only

13 one of your videos was there any sound other

14 than talking.  Do you agree with that?

15             MR. FASANO:  You know, I'd have to

16 listen to them again, quite frankly.

17             MR. WOODSON:  Well, I listened to

18 them just now when you were narrating--

19             MR. FASANO:  I'll take, I'll take

20 your word.

21             MR. WOODSON:  Okay.  and that

22 sound in the single video was only, was



(202) 234-4433 Washington DC www.nealrgross.com
Neal R. Gross and Co., Inc.

Page 314

1 evident when you walked in front of the door.

2 Would you agree with that?

3             MR. FASANO:  No.  I mean I, I

4 could hear sound when I was at the edge of the

5 café and when I was walking through it.  I

6 took that with an iPhone, so you know, I can't

7 speak to the reliability of the sound

8 readings.  But I heard the sound when I was

9 walking the full length of the café and I

10 heard the sound from across the street when I

11 took those other pictures that were exhibited.

12             MR. WOODSON:  All right.  Let me

13 turn to another subject for a moment.  And

14 that is these photographs and videos of this,

15 these motorcycles.  Is it your testimony that

16 these motorcycles were there at the invitation

17 of Barcode?

18             MR. FASANO:  That's my

19 presumption, and, and--

20             MR. WOODSON:  That's your

21 assumption?

22             MR. FASANO:  Yes, because I can't
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1 believe with all the security people they have

2 and with the police detail that they have,

3 that they would allow that to go on without

4 their invitation or support; because I can't

5 believe that police detail would let

6 motorcycles drive against the traffic.  It's

7 hard for me to imagine any scenario where it

8 wouldn't be supported by them.

9             MR. WOODSON:  Where it wouldn't be

10 supported by Barcode?

11             MR. FASANO:  yeah.

12             MR. WOODSON:  Barcode, it's your

13 testimony that Barcode supports this conduct?

14             MR. FASANO:  My testimony is I

15 witnessed motorcycles on multiple occasions

16 doing wheelies in front of Barcode, coming

17 back against the traffic to the entertainment

18 of the crowd in the outdoor café in front of

19 Barcode.  That's my testimony, and I would

20 think you'd need to ask Arman about whether or

21 not, what type of relationship they have with

22 the motorcycle -- I don't want to speak for
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1 him.  I'm telling you what I saw.

2             MR. WOODSON:  Okay, thank you.

3 But you're, but, but what you saw resulted in

4 an assumption on your part that this was

5 sponsored by Barcode?

6             MR. FASANO:  Yep.

7             MR. WOODSON:  Okay, thank you for

8 that.  Now, are you aware of any District of

9 Columbia prohibitions to motorized vehicles

10 operating on city streets?

11             MR. FASANO:  I would think they'd

12 have a prohibition against doing wheelies, but

13 to be honest with you, I'm not, you know, I

14 don't read the DC laws and regulations.  But

15 I would think they'd have a prohibition

16 against driving the wrong way on a one way

17 street.  But no, I would expect they'd allow

18 people with motorcycles to ride them.

19             MR. WOODSON:  Well, I, to be frank

20 with you, I don't think anyone in the room

21 would approve of that.  Of motorcycles going

22 the wrong way on the sidewalk.  The question
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1 here is whether that matter, that kind of

2 conduct was invited by Barcode and it is your

3 testimony that it does.

4             MR. FASANO:  My testimony is I

5 observed it and that I  assumed that they were

6 invited by Barcode; but I can't speak for

7 Barcode.  I'm telling you what I observed on

8 multiple evenings.

9             MR. WOODSON:  I see.  Isn't it

10 also true that on multiple evenings, indeed

11 every evening, that L Street is consumed with

12 automobile traffic?

13             MR. FASANO:  Automobiles do use L

14 Street.

15             MR. WOODSON:  Do they use it

16 heavily?

17             MR. FASANO:  Depends on the time

18 of day.

19             MR. WOODSON:  Well, let's take any

20 time of the day.  Let's take any time of the

21 normal business day.  Is L Street have a law,

22 a heavy traffic for motorized vehicles?
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1             MR. FASANO:  It tends to have

2 heavy traffic on rush hour, to a lesser extent

3 in the morning.  And those tend to be the two

4 times of the day when there's the most traffic

5 on L Street.

6             MR. WOODSON:  I see.  Is truck

7 traffic used on L Street?

8             MR. FASANO:  I believe there are

9 truck on L Street, but I, there was certainly

10 a truck parked in front of Barcode in one of

11 those pictures; it was a truck that had

12 fashions in it that they were selling to, to

13 some of the ladies who were there.  And I

14 believe they have truck traffic, but you know,

15 that's not crisp in my mind, to be honest with

16 you.

17             MR. WOODSON:  Okay.  But you do

18 live in the area.

19             MR. FASANO:  I do.

20             MR. WOODSON:  And you, sorry,

21 we're down to ten minutes?  Is my cross-

22 examination down to ten minutes of time here?
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1 I just want to be, check, my time.

2             MEMBER SILVERSTEIN:  Thirteen

3 minutes, and I think it would be in the

4 interest of fairness that Mr. Heiby be given

5 between five and ten minutes, even though he's

6 out of time.

7             MR. WOODSON:  Okay.

8             MR. HIBEY:  I can't be completely

9 out of time.

10             MEMBER SILVERSTEIN:  I'm giving

11 you ten more minutes.

12             MR. WOODSON:  I will, I will defer

13 to that, Mr. Silverstein.  I do not want to

14 overstate my welcome as giving a cross-

15 examination of this witness.  I think I have

16 enough at this moment to give objection to

17 some of this evidence.  If their counsel

18 wishes to restate his desire to have these

19 photographs and videos entered into the record

20 as evidence, that I'm willing to entertain the

21 argument at this time.

22             CHAIR MILLER:  Okay.  Well, this
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1 isn't, this will not be counted--

2             MR. HIBEY:  Before we get to that,

3 can we talk about the timing?  Because we've

4 only been going for an hour.  And I had--

5             MEMBER SILVERSTEIN:  An hour?

6             MR. FASANO:  And I had forty-one

7 (phonetic) minutes.  And so I can't be out of

8 time.

9             CHAIR MILLER:  He's about right.

10             MEMBER SILVERSTEIN:  If you just

11 went for

12             CHAIR MILLER:  He started at about

13 6:45 or so.

14             MR. HIBEY:  If he just went for

15 thirty minutes.  So I went for about thirty

16 minutes.   And you said you--

17             (Simultaneous speaking)

18             MR. HIBEY:  I should at least

19 have--

20             CHAIR MILLER:  Ten minutes.

21             MEMBER SILVERSTEIN:  You've used

22 up forty-nine, you have forty-one minute to



(202) 234-4433 Washington DC www.nealrgross.com
Neal R. Gross and Co., Inc.

Page 321

1 go.  You went from 6:50 to 7:25, or to 7:28.

2 Twenty-eight, thirty-eight.  Forty-one.

3 Thirty-eight, forty-one is three minutes.

4 That should give you ten.

5             MR. HIBEY:  All right, I'll take

6 it.  Thank you.  We showed movies.

7             MEMBER SILVERSTEIN:  Because there

8 was argument, there was legal argument in that

9 period that I thought I had taken out, but.

10             MR. HIBEY:  I don't think we

11 resumed at 6:50, but.

12             CHAIR MILLER:  Let's see how it

13 goes.  It would be better if we had a timer

14 where you could all see the time, but it is

15 what it is.  Okay.  I want to find the list of

16 exhibits.  This isn't counting towards

17 anybody's time.

18             MR. HIBEY:  It's 22 through 48 and

19 86 and 87.

20             CHAIR MILLER:  Okay, they're

21 saying 22 through 48?  And what?

22             MR. HIBEY:  Okay, I believe I got.
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1 84 and 85 were The Presidential photographs.

2             CHAIR MILLER:  They were, those

3 were, they were admitted, I believe.

4             MR. HIBEY:  86 and 87 is a video

5 and a video summary.

6             CHAIR MILLER:  Mm-hmm.

7             MR. HIBEY:  Then going back to the

8 pictures, the pictures are 22 through 48.  And

9 earlier we admitted 22, 23, 24, 28, 29 and 30.

10             CHAIR MILLER:  Correct.

11             MR. HIBEY:  Nothing else has been

12 admitted.

13             CHAIR MILLER:  Okay, so first

14 we're looking at 25 through 27.  Let's just

15 look at that first.  Unless it makes sense to

16 argue in a more global way.  I don't know what

17 your objection is, so, so at issue is 25

18 through 27, all right?  31 through 40?  That's

19 what I have; 31 through 40.  You still want

20 those in.

21             MR. HIBEY:  Um, 31 through 48.

22             CHAIR MILLER:  Through 48.  Okay.
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1             MR. WOODSON:  Okay, well let's

2 pick up with.

3             CHAIR MILLER:  Okay, well I don't

4 want to, I hope this process won't take that

5 long.  I mean, our standard is pretty much

6 relevance.

7             MR. WOODSON:  I'm about to narrow

8 this down.

9             CHAIR MILLER:  Okay.

10             MR. WOODSON:  Let me look through

11 all of these things.  Let me see.  The

12 photograph that's been proposed as Exhibit 47

13 is a blank photograph.  It's taken at night

14 and it appears to be taken as a photograph of

15 the entrance of a building.  Now, they was

16 testimony from the witness about what the

17 witness said he thought he saw down the

18 street, but it really isn't very clear and I

19 would object that it doesn't depict enough of

20 the entrance of the building to be of any

21 value to anyone.

22             MR. HIBEY:  That's fair.
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1             CHAIR MILLER:  Okay, I think so,

2 too.

3             MR. WOODSON:  Okay.

4             CHAIR MILLER:  So 47's out.

5             MR. WOODSON:  All right.  Now with

6 respect to the videos, the remainder of these

7 photographs, sorry, I think we've already

8 addressed the motorcycle exhibits, have we

9 not?  If we have not, then I will remove my

10 objection to them.

11             CHAIR MILLER:  You're going to

12 remove your objection?

13             MR. WOODSON:  I re, I re, no.  I

14 thought I said I renew, but I--

15             CHAIR MILLER:  Okay, I've got your

16 objection.  Was it based on relevance?  You

17 should renew it then because I don't think,

18 restate it.

19             MR. WOODSON:  Yes.  I'm going to

20 object to these static photographs, 25, 26 and

21 27; and I'm also going to add to that Exhibit,

22 that objection list, videos 257, 258, 259,
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1 260.  This is from the exhibit list?  The

2 video exhibit list?

3             CHAIR MILLER:  Okay, can we go,

4 can we do the photos first?

5             MR. HIBEY:  Okay.

6             CHAIR MILLER:  Is that all right

7 with you?

8             MR. WOODSON:  For the, the reason

9 I'm objecting to the others is--

10             CHAIR MILLER:  Okay.

11             MR. WOODSON:  --is the same

12 reason.  That's what I was, I didn't--

13             CHAIR MILLER:  They depict the

14 motorcycles?

15             MR. WOODSON:  Yes.  Exhibit, all

16 of them, the videos from September 7th, which

17 are numbers 1 through 12 are videos that from,

18 wait a minute, 8, excuse me, 6 through, the

19 only ones he testified to are 8, 9, 10, 11 and

20 12; are the ones that depict motorcycles in

21 the street.

22             I'm going to object to those
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1 videos as well as the static videos because

2 the proof that this, that this witness is

3 trying to, to assert, is that Barcode invited

4 this.  That Barcode supported this, and that

5 Barcode was in favor of this.

6             There's no testimony to that

7 effect.  This is this witnesses' assumption

8 and I'm, I argue that simply having an

9 assumption of conduct on the public street,

10 even though it's not necessarily one we would

11 condone, that the conduct of unaffiliated

12 people on a public street are to be attributed

13 to Barcode, is not only impermissible but it

14 is not even, it's not even established with

15 any of the testimony here.  With regard to--

16             CHAIR MILLER:  Wait.  Is that your

17 acumen with respect to all the video and

18 photographs related to the motorcycle?

19             MR. WOODSON:  Yes.

20             CHAIR MILLER:  Okay, so I want to

21 give Mr. Hibey a chance to respond to that.

22             MR. HIBEY:  It doesn't go to the
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1 admissibility of these pictures or the videos.

2 He took them, he just got fair and accurate

3 depictions of what he saw.  That's all he

4 needs to do.  Anything further than that is

5 argument, it's--

6             CHAIR MILLER:  No, it isn't.  Let

7 me just ask you this.

8             MR. HIBEY:  And it's not

9 admissibility.  And these are relevant because

10 they go directly to what he saw and there was

11 a connection.  Whether or not his connection

12 is an invitation or a tacit approval or

13 whatever it is, these guys are on the sidewalk

14 directly in front of Barcode.  And he was

15 there to see it and observe this connection.

16 That is more than enough to give relevance to

17 these pictures.

18             CHAIR MILLER:  Okay.  What I think

19 is, is that they are relevant to what the

20 protestant believes Barcode is promoting and

21 are relevant to the protest for that reason.

22 Not necessarily for the truth of what he's
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1 saying they portray, because I think the

2 evidence that we've heard is that it is an

3 assumption and that we can evaluate that, or

4 that argument that it is an assumption.

5 So I think they are admissible for that

6 reason.  He took the pictures, he saw them and

7 it's his belief as a protestant that, that was

8 the testimony, that Barcode was responsible

9 for them.  And I understand there's an

10 argument that Barcode may not be responsible

11 at all for them.

12             MR. WOODSON:  Well, I would, I'm

13 sorry, I didn't mean to interrupt.

14             CHAIR MILLER:  Okay and that this

15 would, this activity goes on, on some Sunday

16 nights.  And that may be objectionable to your

17 protestants.  It would be up to, I guess the

18 floor to then determine any further whether

19 its related to Barcode or not.

20             MR. WOODSON:  Well, I would, I

21 would offer, Madame Chair that, if you will,

22 that if this, this, if these exhibits are
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1 admitted into evidence, that the evidentiary

2 value of these exhibits to the underlying

3 legal issues before the Board are remote at

4 beset.

5             CHAIR MILLER:  And that does go to

6 the weight that we give them.

7             MR. WOODSON:  Thank you.

8             CHAIR MILLER:  Okay.  And I want

9 to make sure though that, and we're talking

10 only about the videos that were actually

11 played here, that you had.  The council had a

12 chance--

13             MR. WOODSON:  You're taking about

14 the videos and these three static photographs.

15             CHAIR MILLER:  Right.  But there's

16 some videos that I believe were not played

17 here.

18             MR. WOODSON:  Yes.

19             CHAIR MILLER:  So they're not

20 being put into evidence, because you didn't

21 have a chance to cross-examine on them.  Okay,

22 so that's 8, 9, 10, 11 and 12 on the list of
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1 videos that were admitted.  That's my

2 understanding.

3             (Whereupon the above-mentioned

4 pictures/videos were admitted into evidence as

5 Protestant's Exhibits 8, 9, 10, 11 and 12).

6             CHAIR MILLER:  Okay.  And what are

7 the, could you give me the numbers again of

8 the pictures that --

9             MR. WOODSON:  25.

10             CHAIR MILLER:  25?

11             MR. WOODSON:  26.

12             CHAIR MILLER:  Right, through 27.

13             MR. WOODSON:  And 27.

14             CHAIR MILLER:  Okay.  So those are

15 admitted, 25, 26, 27.

16             (Whereupon, the above-referred to

17 pictures were admitted into evidence as

18 Protestant's Exhibits 25, 26 and 27).

19             CHAIR MILLER:  And the videos, 8,

20 9, 10, 11 and 12.  Okay.

21             MR. WOODSON:  All right.  And with

22 regard to Exhibits 41, 42, 42, 44, 45 and 46;
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1 and, yes, they testified to that.  Yes.  And

2 48.  We don't lodge an objection.

3             CHAIR MILLER:  Did you say, oh

4 yeah, okay.  47 is out.

5             MR. WOODSON:  We do not have

6 objection.

7             CHAIR MILLER:  Okay, so 41, 42,

8 43, 44, 45, 46 and 48 are admitted.

9             (Whereupon, the above-referred to

10 pictures were admitted into evidence as

11 Protestant's Exhibits 41, 42, 43, 44, 45, 46

12 and 48).

13             MR. HIBEY:  We have 31 through 40,

14 I'm sorry, did you?

15             MR. WOODSON:  31 through 40.  We

16 objected, 31 through 40.  I'm sorry.

17             CHAIR MILLER:  Yes.

18             MR. WOODSON:  We don't have an

19 objection to them.

20             CHAIR MILLER:  All right, 31

21 through 40 is admitted, and I believe then

22 we've dealt with all the--
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1             (Whereupon, the above-referred to

2 pictures were admitted into evidence as

3 Protestant's Exhibits 31, 32, 33, 34, 35, 36,

4 37, 38, 39 and 40).

5             MR. HIBEY:  There was a few other

6 videos that were played.

7             CHAIR MILLER:  Okay.

8             MR. HIBEY:  If you're looking at

9 the summary.  Number 1--

10             CHAIR MILLER:  Wait a second,

11 please.  Okay.  We're looking at Exhibit

12 Number 87 on that list, the list of videos.

13 And we've already admitted 8, 9, 10, 11 and

14 12.  Okay.  So you're saying there were other

15 videos that were played?

16             MR. HIBEY:  113 and 114 were

17 played.

18             MR. WOODSON:  Oh, no objection.

19             CHAIR MILLER:  No objection; okay,

20 then 113 and 14 are also admitted.  Okay.

21             (Whereupon, the above-referred to

22 videos were admitted into evidence as
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1 Protestant's Exhibits 113 and 114).

2             MR. HIBEY:  Then I move to admit

3 that actual summary in and of itself.

4             CHAIR MILLER:  Oh, the list of the

5 videos?

6             MR. HIBEY:  Yes.

7             CHAIR MILLER:  Exhibit 87, okay.

8 Any objection?

9             MR. WOODSON:  Madame Chair, I

10 would, my only request is that the Board make

11 appropriate notation as to what was admitted

12 from this exhibit list and what was not.

13             CHAIR MILLER:  Okay.  And just to

14 be clear, I've said what was admitted.  My

15 understanding is 2 through 7 were not

16 admitted.

17             MR. HIBEY:  Correct.

18             CHAIR MILLER:  Okay.  All right,

19 then Exhibit 87 is admitted.

20             (Whereupon, the above-referred to

21 document was admitted into evidence as

22 Protestant's Exhibit 87).
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1             CHAIR MILLER:  And we don't have

2 those videos in our record at all anyway.

3             MR. HIBEY:  Yes, you're right.

4             CHAIR MILLER:  Okay.

5             MR. HIBEY:  I have copies of the

6 videos.  My CD's contain all of the videos and

7 I can delete the ones that weren't admitted

8 before I pass them off to you.

9             MR. WOODSON:  Madame Chair, I

10 would request the following.

11             CHAIR MILLER:  Mm-hmm.

12             MR. WOODSON:  Videos that were

13 played were the videos that all of us saw--

14             CHAIR MILLER:  Right.

15             MR. WOODSON:  On the same disc.  I

16 would request that that be the disc the Board

17 receives for this record.

18             CHAIR MILLER:  Okay.

19             MR. WOODSON:  That no other discs

20 be submitted because we cannot guarantee and

21 affirm the validity of those, of those other--

22             CHAIR MILLER:  Right, exactly.
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1             MR. WOODSON:  --discs.

2             CHAIR MILLER:  And we'll take the

3 one that has all of them and, but we will note

4 and we won't consider the ones you've

5 identified.  Okay.

6             MR. HIBEY:  All right?

7             CHAIR MILLER:  Okay, good.

8             MR. WOODSON:  May I request,

9 Madame Chair, that that be provided now? The

10 disc.

11             CHAIR MILLER:  Okay.

12             MR. WOODSON:  Be provided now.

13             CHAIR MILLER:  So you can see that

14 that is the one you've handed over to the

15 Board.  You got the disc?  Okay.  Did you do

16 it?

17             MR. HIBEY:  Oh, you get one.  I'm

18 sorry.

19             CHAIR MILLER:  Are we getting the

20 one that was actually played on?

21             MR. HIBEY:  Yes.

22             CHAIR MILLER:  Right?  Okay, good.
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1             MR. HIBEY:  This is the disc that

2 was played.  I mean, not literally played in

3 here, it was played off of this computer.

4 It's not on a disc.  That's the disc--

5             CHAIR MILLER:  The disc you just

6 handed was--

7             MR. HIBEY:  The disc, what I

8 played in here?

9             CHAIR MILLER:  Yes.

10             MR. HIBEY:  Isn't on a disc, it's

11 on my computer.

12             CHAIR MILLER:  It's on your

13 computer.

14             MR. HIBEY:  Yeah.  If I play it

15 off a disc, it wouldn't have--

16             CHAIR MILLER:  It's your

17 representation that what you just handed to

18 us--

19             MR. HIBEY:  It's a copy of--

20             CHAIR MILLER:  Is a copy of what

21 you just played.  And that, the applicant has

22 a copy of that same disc?
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1             MR. HIBEY:  Yes.

2             CHAIR MILLER:  Okay.

3             MR. WOODSON:  Just take your copy

4 of the disc.

5             MEMBER SILVERSTEIN:  Well, we'll

6 just take your computer.

7             MR. HIBEY:  Well, it's not mine,

8 it's --

9             CHAIR MILLER:  Okay, is there any

10 more cross, or you're finished with the cross?

11             MR. WOODSON:  I think I'm

12 finished.

13             CHAIR MILLER:  Who has Board

14 questions?

15             MEMBER SHORT:  Mr. Short.

16             CHAIR MILLER:  Mr. Short does.

17 Okay, let's start with you.

18             MEMBER SHORT:  I'd like to ask the

19 witness, pretty much, had the MPD or

20 Metropolitan Police Department been contacted

21 about these motorcycles?  I noticed one

22 gentleman didn't even have a helmet on; it
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1 looked like he didn't have a license.  Well,

2 MPD, have you contacted them?  You're in the

3 second district, correct?

4             MR. FASANO:  Yeah, I have not.

5             MEMBER SHORT:  I suggest that you

6 try that, because it's no way, there's no way

7 I can see the MPD would allow that to happen

8 every Sunday if they know and you know that

9 that's going to be occurring.

10             MR. FASANO:  Well, that, actually

11 on September 7th, a representative of the MPD

12 was there, I believe in his role, you know,

13 this program that they have where they can

14 hire off duty--

15             MEMBER SHORT:  Detail.

16             MR. FASANO:  Yeah, whatever that's

17 called.  But he was there throughout the whole

18 thing, and.

19             MEMBER SHORT:  As I understand

20 AUDILE, their mission is to stay right there

21 in front of the, the establishment, that

22 they're assigned to.  But I still would
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1 suggest you get in contact.  If you get in

2 contact--

3             MR. FASANO:  I will, the next time

4 it happens, I will.

5             MEMBER SHORT:  And if it's a

6 pattern, they're doing it ever Sunday, they

7 can definitely have somebody out there.

8             MR. FASANO:  No, I will definitely

9 do it next time.

10             MEMBER SHORT:  That might help you

11 out.

12             MR. FASANO:  Okay.

13             MEMBER SHORT:  Thank you.

14             CHAIR MILLER:  Other questions?

15 Mr. Jones?

16             MR. JONES:  Thank you, Madame

17 Chair.  Sir, I just want to check this really

18 quickly.  Are you here speaking on behalf of

19 yourself or speaking on behalf of some greater

20 instant?

21             MR. FASANO:  I'm speaking on

22 behalf of the group of five protest group from
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1 The Presidential.

2             MR. JONES:  Okay, so I just wanted

3 to set that perspective.  So from that

4 perspective, what would you as a collective

5 like to see happen to mitigate the problems

6 that you're experiencing from the operations

7 of the Barcode establishment?

8             MR. FASANO:  What we would like to

9 see is one or two things:  If Barcode

10 continues to operate as it does and continues

11 to take the position that the standing

12 capacity is unrelated to the seating capacity

13 outside, then I would ask that, you know,

14 based on the violations that have occurred and

15 the noise disturbances, that they not be

16 allowed to operate.

17             However, if they operate like a

18 café similar to PJ Clark's in the pictures

19 that were shown, where, where they have tables

20 and chairs, people sitting at those tables and

21 chairs, eating and drinking with a capacity of

22 forty, which is what their permit calls for,
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1 consistent with the ANC guidelines with

2 respect to hours of operation close to

3 residential concentrations; that is eleven

4 during the week and twelve on weekends, that's

5 what we would like to see.

6 We would like to see the very exhibit that

7 they attached to their application that had a

8 nice drawing that showed these little round

9 tables with chairs around it, chairs of the

10 sort that people can sit in.  We would like to

11 see them adhere to that.  That's what we're

12 looking for.

13             MR. JONES:  And you would like, so

14 I'm trying to capture what you were

15 indicating.  So one, you want them to limit

16 the hours to no later than eleven o'clock

17 during the week and twelve on the weekends--

18             MR. FASANO:  Correct.

19             MR. JONES:  --for the outdoor café

20 only.

21             MR. FASANO:  Yes.

22             MR. JONES:  You have no issue with
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1 their operations on the inside of the

2 establishment?

3             MR. FASANO:  Not really.  As long

4 as they close the doors between the inside and

5 the outside, so that they're not, you know, so

6 that we don't hear the music that's being

7 pumped outside.

8             MR. JONES:  Got it.  You want them

9 to limit the number of patrons that they have

10 in the outdoor seating area to be no more than

11 forty at any one time with the exception of

12 potential ingress and egress exchange issues?

13             MR. FASANO:  Sure.

14             MR. JONES:  Correct?  That, is

15 that, am I characterizing that correctly?

16             MR. FASANO:  Yes, you were.

17             MR. JONES:  Other than that, if

18 they limited the capacity, or limited the

19 number of patrons at any one time to no more

20 than forty, made sure that those patrons were,

21 had seats to sit in from the standpoint of, as

22 you defined, what an eatery should be, i.e.,
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1 tabletops with four or two chairs.  And they

2 limited the hours.

3 Is there anything else that you would have an

4 issue with, i.e., I mean, you also mentioned

5 keeping the doors closed.  So let's assume

6 that they also keep the doors closed from, so

7 that the music from the inside of the

8 establishment doesn't spill out under a normal

9 basis.  Were there other areas of concern?

10             MR. FASANO:  No, I think those are

11 the major things.  I think if, if the hours

12 are consistent with the ANC guidelines, if the

13 café is limited to forty seated people eating

14 and drinking, and if they shut the doors from

15 the inside to outside, that, you know; we're

16 not against, we, we've been around for a long

17 time.

18 We don't have a problem with bars and

19 restaurants.  And you know, if it's operated

20 as a traditional eatery is operated, that's

21 fine.  That's not going to, that's not going

22 to cause the issues that have been caused by
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1 greater than a hundred people standing and

2 drinking and not eating in an outdoor café.

3             MR. JONES:  Understood.  What I

4 tried to elicit, though, is try to remove some

5 of the subjectivity from the interpretation.

6 So traditional for you is definitely not the

7 same and traditional for me, I'm sure.  Right?

8 So I'm trying to avoid subjective statements.

9 I'm just trying to get a clear, from you,

10 specifically, quantifiably, limited to forty

11 people.  I can measure that.  I can, that

12 registers for me.

13             Like, I'm not as smart as the rest

14 of the Board, but that, I need simplicity.  So

15 that helps me out.  The other aspect of it is

16 related to the hours.  That's something that's

17 clearly quantifiable for me; I can look at

18 that and say, yes.

19 Whether I agree with it or not is irrelevant

20 at this point; I just want to understand what

21 you're looking for in terms of what would

22 address the concerns that you had raised.  So
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1 that being said, you realistically don't

2 expect them, them being the establishment, to

3 do anything about the bikers and the bike

4 riders out in front?

5 Your hope is that these changes that you noted

6 would mitigate the desire for bikers to want

7 to put on a show out in front because there

8 won't be a crowd to entertain?

9             MR. FASANO:  I would--

10             MR. JONES:  Is that a fair

11 characterization?

12             MR. FASANO:  It, that's a fair

13 characterization, but I, it's not fair to say

14 that I would expect them not to do anything

15 about the bikers.  Just as, as Board Member

16 Short suggested that I contact the police.

17 With the police officers they have and their

18 security detail, I would expect them to

19 contact the police any time those bikers

20 showed up.

21             MR. JONES:  Okay; fair enough.  I

22 think that's all I have for now.  Thank you
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1 very much.  Thank you, Madame Chair.

2             CHAIR MILLER:  Okay.  Mr. Alberti?

3             MEMBER ALBERTI:  Yep.  Mr. Jones

4 statement that he's not as bright as the rest

5 of the Board is far off base, because I'm

6 having trouble following this, and he

7 obviously didn't.  I'm trying to sort out what

8 your complaint really is other than, all

9 right.  I get it.  There is, you think that

10 the, that that crowd outside creates a safety

11 issue.  People on the sidewalk create a safety

12 issue.  All right?

13             MR. FASANO:  Safety and a noise

14 issue.

15             MEMBER ALBERTI:  Well, I'm going

16 to get there.

17             MR. FASANO:  Okay.

18             MEMBER ALBERTI:  So I get that.  I

19 understand that.  I understand that you think

20 that the motorcycles create a safety issue.

21 All right?  So you mentioned noise.  Is there

22 anything else that's, that's a problem for
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1 you, besides noise?

2             MR. FASANO:  I think those are the

3 two big ones.

4             MEMBER ALBERTI:  Okay, so, let's

5 talk about noise.  What is it about the noise

6 that is causing you, that is disruptive to

7 you?

8             MR. FASANO:  The thing about the

9 noise is that it can be heard within

10 apartments in The Presidential and disrupts

11 our right to, you know, to quiet enjoyment or

12 whatever the appropriate term is.

13             MEMBER ALBERTI:  All right,

14 forgive me, I mean, it's really the first time

15 I heard that expressed clearly in this

16 hearing.  All right?  So, what are you hearing

17 in your apartments?

18             MR. FASANO:  Noise, bass is heard

19 a lot.  And yeah, noise and music is what's

20 heard.

21             MEMBER ALBERTI:  When you say

22 noise, music is it voices, is it the
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1 motorcycles?  What are you hearing?

2             MR. FASANO:  You hear the voices.

3 You hear the music, mostly the bass is what

4 travels the most profoundly.  Obviously when

5 the motorcycles are doing their show, you hear

6 that.  That's--

7             MEMBER ALBERTI:  So you hear the

8 voices?

9             MR. FASANO:  Yeah.

10             MEMBER ALBERTI:  From, okay.  Is

11 it only certain apartments or is it, I mean,

12 where is it?

13             MR. FASANO:  It's--

14             MEMBER ALBERTI:  Is it like one

15 apartment like on the ground floor right

16 there?

17             MR. FASANO:  No, it's, it's,

18 there's, let me rephrase it.  The 01, there's

19 a tier in the front of the building that you

20 can hear it and there's a front bedroom and a

21 back bedroom in most of the apartments.

22             MEMBER ALBERTI:  Mm-hmm.
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1             MR. FASANO:  And you can hear it

2 in the back bedroom of that front tier.  But

3 by and large, most of the people in the front

4 tier have their bedrooms on the front of that

5 apartment and it doesn't really affect them.

6 What it does is, it affects, I would say, all

7 but eight of the apartments in the building.

8 It affects any apartment that has windows on

9 the L Street side, or on the back of the

10 building.

11             MEMBER ALBERTI:  Mm-hmm.  Okay.

12 Okay.  And is it, we heard a lot about Sunday

13 nights.  Is that the only night?

14             MR. FASANO:  It can be noisy on

15 Friday nights, sometimes on Thursday, but

16 Sunday is without question in my mind, you

17 know, trying to be detached about this, the

18 biggest problem.  I think that the other

19 nights you can hear it, but in terms of what

20 is driving people crazy, it's the Sunday night

21 promotions.  And they are clearly promotions.

22
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1             MEMBER ALBERTI:  Okay.  I want to

2 switch gears, here.  There was some discussion

3 about you doing measurements on a Monday

4 morning.  And what, maybe I'm a little not

5 following, but what I heard was you were doing

6 measurements on where you believe the

7 stanchions to be the night before.

8             MR. FASANO:  I had a picture that

9 showed where the stanchions were.

10             MEMBER ALBERTI:  Which picture is

11 that?  Do you remember?

12             MR. FASANO:  No, but I mean, we,

13 we've got a ton of them.  I'm sure our

14 attorney can find one.  And I have a library

15 of pictures.

16             MEMBER ALBERTI:  Okay, so--

17       MR. FASANO:  I looked at the, there's a

18 dark, the color of the tiles, and I could see

19 where the stanchions were in relation to that

20 and the grates, which by the way they're

21 covering the grates and they shouldn't be

22 doing that.  But so I used that picture to
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1 measure where the boundaries were.

2             MEMBER ALBERTI:  So you had been

3 there the evening before?

4             MR. FASANO:  I had pictures from

5 all those other evenings that I took pictures.

6 I wasn't there, I don't think I was there this

7 past Sunday night, no.

8             MEMBER ALBERTI:  So you were

9 relating what you saw that Monday morning to

10 what you had seen in the past?

11             MR. FASANO:  The pictures of what

12 I observed and had seen in the past, yes.

13             MEMBER ALBERTI:  Okay.  So, what's

14 this about the tiles?  I mean, what were you

15 observing the nights that you were there?

16             MR. FASANO:  Well, the pictures

17 showed clearly where the dividers lay with

18 respect to the, the cement tiles, and the

19 tiles alternate in color.  You have dark tiles

20 and light tiles.  And the pictures show where

21 the seat dividers and then you can see the

22 dark tiles upon which the dividers were
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1 placed.  And so I measured from the edge of

2 the benches to the dark tiles which defined

3 the boundary of the space as per the pictures

4 that I had taken.

5             MEMBER ALBERTI:  Okay, so I'm

6 trying to see if there's any pictures here

7 that depict that.  other than the one from

8 06/09/2013, which; let's talk about it.

9             MR. FASANO:  I'm sure there are,

10 and I can, you know, I've got them, I can find

11 a picture that has it, because that's what I

12 did.

13             MEMBER ALBERTI:  Do we have any in

14 evidence?  Mr. Hibey?

15             MR. HIBEY:  In reference to the

16 plus fifteen feet, that's from a picture that

17 isn't in evidence yet.  I'm looking to see--

18             MEMBER ALBERTI:  What about 28?

19 But that isn't clearly.  That doesn't give me

20 the relation.

21             MR. HIBEY:  The 28 in evidence.

22             MEMBER ALBERTI:  That does give me
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1 the relationship.

2             MR. HIBEY:  I don't know if that's

3 the one he used.

4             MEMBER ALBERTI:  Okay, so I can't

5 really, what about 31?

6             MR. HIBEY:  And I would say if you

7 looked at maybe 35, it shows the front part

8 and you can see the lining on the ground.

9             CHAIR MILLER:  Which one?

10             MEMBER ALBERTI:  But I can't see

11 the sidewalk.  You can't see where the edge of

12 the stanchions are in 35.  All right.  So I'm

13 going to give up on that line of questioning.

14             MR. HIBEY:  39?  You can see the

15 stanchion that crosses over that darker part

16 of the sidewalk?

17             MR. FASANO:  Oh yeah!  39.

18             MEMBER ALBERTI:  39?  This is

19 looking from which direction?

20             MR. FASANO:  This is looking in

21 the easter, easterly direction; it's from 17th

22 looking towards 16th Street.
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1             MEMBER ALBERTI:  To my left, what

2 establishment is this to my left there?

3             MR. FASANO:  To your left is

4 Barcode.

5             MEMBER ALBERTI:  Okay, that's

6 where the stanchions should be, in front of

7 Barcode.

8             MR. FASANO:  Yeah, yeah, but if

9 you look where they come down, they come down

10 on the dark, good point, on the dark tile and,

11 and the distance between that dark tile and

12 the building, if you measure that, that's what

13 comes to eighteen feet.

14             MEMBER ALBERTI:  I'm just not

15 following it.  And I'll stop this line of

16 questioning.

17             CHAIR MILLER:  Okay.  Okay.

18             MEMBER ALBERTI:  So unless that

19 pictures reversed, it's not the direction that

20 you say the extension is.

21             MR. FASANO:  Well, without taking

22 into account the additional space when you put
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1 up the dividers, the seats themselves without

2 the dividers even out there, are sixteen feet

3 deep.

4             MEMBER ALBERTI:  I'm done.  All

5 right, that's good.  Thank you.  I've got what

6 I need.

7             CHAIR MILLER:  All right.  Others?

8 Mr. Jones?  Did you go?

9             MR. JONES:  Yeah, I went again.

10 But I'm going again, thank you.

11             CHAIR MILLER:  Going again, okay.

12             MR. JONES:  So I guess, I'm

13 struggling a little bit, so I'm just trying to

14 help you help me.  Right?  So we have a

15 successful business, right?  They're

16 operating, they're generating a lot of

17 revenue.  They're, for all intents and

18 purposes, they've had some issues and

19 challenges, right?  But I'm trying to

20 understand what is the major issue that they

21 are causing for you and the entities that you

22 represent?  And what are they, what are they,
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1 the nature of their operations is specifically

2 doing what to you?

3             MR. FASANO:  They're disturbing

4 the peace and quiet of the people who live in

5 my building.  And if--

6

7             MR. JONES:  Distinctly how?

8             MR. FASANO:  Excuse me?

9             MR. JONES:  Specifically how?

10             MR. FASANO:  By the noise that

11 their operation generates.

12             MR. JONES:  This is the people

13 noise more so than anything?

14             MR. FASANO:  It's people and

15 music.  It's both.

16             MR. JONES:  People and music,

17 okay.

18             MR. FASANO:  Yes.

19             MR. JONES:  So if the opportunity

20 was there for them to introduce or put in

21 place items or things that would be sound

22 barriers, to mitigate the sound so that you
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1 wouldn't hear it in your establishment, in

2 your residence, then the nature of how they

3 operate wouldn't really bother you?  Is that

4 was you're communicating to me?

5             MR. FASANO:  I'll say two things:

6 If we didn't hear the sound, we wouldn't be

7 here.  Okay?

8             MR. JONES:  Okay.

9             MR. FASANO:  I mean, I've got a

10 life, I've got a company that I run.

11             MR. JONES:  Right.

12             MR. FASANO:  And people in our

13 building have jobs.  We had a bunch of people

14 here who left because it ran on too long.  But

15 we don't, we're not, you don't see us a lot

16 here, okay?

17             MR. FASANO:  Fair enough.

18             MR. FASANO:  And so if we didn't

19 hear it, we wouldn't be here, but we do hear

20 it and I guess my simplistic view is with

21 regard to taverns and outdoor establishments

22 that the best way to control noise is to limit
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1 the seating to a reasonable amount, to require

2 people to be eating food and seated, and to

3 have hours that are reasonable for something

4 proximate to residential.  Now if, if you

5 could put up, you know, sound barriers and we

6 didn't hear it, as I said, we wouldn't be

7 here.

8             MR. JONES:  Okay.  So, and I'm

9 just trying to make sure I use my words

10 carefully.  If the business changed the nature

11 of what they were willing to do in order to

12 mitigate the sound that you hear in your

13 residence to the point where you couldn't hear

14 it, you would not have an issue if they had

15 fifty people walking around with drinks in

16 their hand in that area?  Because the noise is

17 what's really the issue for you?

18             MR. FASANO:  Yeah, but I, I have a

19 difficult time in delinking the number of

20 people and their behavior from the noise.  I,

21 theoretically, theoretically yeah; but, but

22 from my perspective and my experience, the
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1 more people you have, the more people you have

2 drinking and not eating, the louder it is and

3 the harder it is to control.

4 Because you can't go up to a person and say,

5 don't have a good time.  You know?  Don't talk

6 to the person next to you.  The only way you

7 can, in my honest opinion, can control that is

8 by saying, you can only have a certain number

9 of people out here and they need to be

10 operating as a café.

11 Eating and drinking.  I'm skeptical of

12 measures to control sound that don't relate to

13 the fundamentals that create the sound.

14             MR. JONES:  So, I try, I tend not

15 to do this, because I don't believe in it, but

16 just for the sake of discussion, I'm skeptical

17 and I'm reluctant to put major bounds on the

18 nature of a business operation without giving

19 them an opportunity to address the problem

20 that has even identified.

21 And if the only way was the way that you know

22 it, then that would, to me, have to be
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1 established through some course of action.

2 And I don't know that course of action has

3 been afforded to them or that opportunity has

4 been taken.  I don't know.  Right?  I'm not

5 here to speculate or speak on it.

6 But from a standpoint of operating a business,

7 if they had that opportunity and they were

8 successful, because I don't necessarily

9 believe that things are impossible in that

10 way.  Right?  So if it is conceivable that

11 they could take the actions to do it, I just

12 want to make sure that regardless of your

13 skepticism, if they found a way and were

14 willing to invest the funds to create whatever

15 environment they could create to mitigate the

16 sounds in such a way that it wouldn't be heard

17 in your residence, then we wouldn't be here,

18 as you said.

19             MR. FASANO:  We wouldn't be here,

20 but they've had a good two years to mitigate

21 it.  We didn't pump this on them tonight, and

22 notwithstanding what Arman has said, they have
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1 been aware that residents in The Presidential

2 have been disturbed and inconvenienced by

3 their activity.  And they haven't, despite

4 what they say, they haven't solved the

5 problem.

6             MR. JONES:  Understood.  I don't

7 know that I've heard any testimony to the

8 effect that they tried.  I don't know that

9 they erected anything, I don't know if they

10 established any foliage, I don't know if they

11 put up a sound barrier tent.  I don't know

12 that they've done anything.  I haven't heard

13 any testimony to that effect.  So I don't

14 believe that I heard testimony that they've

15 tried to do anything.  So I can't say that

16 their, that their attempts failed; I can just

17 say that I have not heard any testimony to the

18 effect that they even attempted it.

19             MR. FASANO:  Well, you know, if it

20 was--

21             MR. JONES:  And that's part of the

22 reason why we're here.
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1             MR. FASANO:  Yeah.

2             MR. JONES:  To create some

3 leverage.

4             MR. FASANO:  If it wasn't an

5 enclosed café, you know, then maybe we, you

6 know, maybe it wouldn't be an issue.

7             MR. JONES:  That's all I wanted.

8             MR. FASANO:  Okay.

9             MR. JONES:  Thank you, thank you,

10 Madame Chair.

11             CHAIR MILLER:  Okay.  Others?

12 Okay, my turn.  All right.  I want to, no, no-

13 -

14             MR. FASANO:  Sorry.

15             CHAIR MILLER:  I'm sorry.

16             MR. FASANO:  I'm trying to get out

17 of here.

18             CHAIR MILLER:  I'm sorry.  I want

19 to ask a little bit more about the issue

20 what's bothering the protestants.  And you

21 said noise or whatever.  And then you said, I

22 thought, it's the sound of voices of a crowd
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1 and the bass of music?

2             MR. FASANO:  Yes.

3             CHAIR MILLER:  Okay, that's it?

4             MR. FASANO:  Okay.

5             CHAIR MILLER:  And the

6 motorcycles, which may or may not be

7 attributable to--

8             MR. FASANO:  Yes.

9             CHAIR MILLER:  Okay.  So you, and

10 you can hear the motorcycles from your

11 residence?

12             MR. FASANO:  You can hear the

13 motorcycles, yeah; because they're loud.

14             CHAIR MILLER:  Okay.

15             MR. FASANO:  They're loud.

16             CHAIR MILLER:  So, and what time

17 is the noise bothering the residents?

18             MR. FASANO:  The noise starts to

19 pick around, you know, eight to nine and then

20 it depends on the night.  There's some nights,

21 you know, particularly as Arman said, when the

22 weather isn't nice, that the crowd dissipates.
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1 But the noise is carried on to midnight and

2 beyond midnight.

3             CHAIR MILLER:  Okay, so you're

4 saying mainly eight to nine, but sometimes

5 midnight?

6             MR. FASANO:  No.  What I'm saying

7 is, is that the noise becomes most noticeable

8 starting around eight to nine time frame.

9 That's when on a nice night, the crowd kind of

10 gets in peak form, people have been there long

11 enough to have a bunch of drinks and they're

12 feeling good, and it may be the stillness of

13 the air that happens later at night, but it's

14 in that time frame that it becomes noticeable.

15 And then it will carry on to might night and

16 later, again depending on how hot of a night

17 it is.

18             CHAIR MILLER:  Are you not

19 sleeping because of the noise from Barcode?

20             MR. FASANO:  I am sleeping.  But

21 the other people in my building aren't and

22 Michael Brennan can testify directly to that.
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1 I'm here on behalf of the entire building and

2 as I said, the people in every tier other than

3 the L-1 tier, have had their sleep disturbed.

4 Sleep disturbance.  And as I said, I've had a

5 dozen units complain to me about the noise.

6             CHAIR MILLER:  Okay.

7             MR. FASANO:  But I sleep in the

8 front bedroom in the L-1 tier, so it doesn't

9 keep me up at night.

10             CHAIR MILLER:  Okay.  I think you

11 said it drives people crazy and I want to

12 know, that's been going on for two years.

13 Have they called ABRA about it?

14             MR. FASANO:  I think there have

15 been complaints filed with ABRA.  I don't know

16 how many have been filed, but I'm pretty sure

17 that complaints have been filed.  I know that

18 an inspector came out to Scott Osberg's unit

19 a while ago.  He's no longer in the building.

20             Again, Michael Brennan, I think,

21 who was here tonight could testify more

22 directly about the exchange.  Because there's
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1 been communication on the issue.  People get

2 frustrated after a while when the problem just

3 occurs again and again and again.

4             CHAIR MILLER:  Have they, have you

5 actually have you communicated with Barcode

6 about the problems?

7             MR. FASANO:  Yeah!  And I've

8 communicated with ABRA, after I took some of

9 those pictures, I did file a complaint with

10 ABRA.  I think I did it on a couple of

11 occasions.  And I attached one of the

12 pictures.  You can't attach more than one

13 picture.  You might talk to your IT people

14 about that.  But you can attach one picture,

15 and I did file a complaint with ABRA.

16             CHAIR MILLER:  Okay, when was

17 that?

18             MR. FASANO:  That would have been

19 probably in April or May.

20             CHAIR MILLER:  Okay.  You said

21 that an establishment shouldn't be able to

22 have such a crowd or whatever out at the
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1 sidewalk café near a residential area.  Is

2 that what you said?

3             MR. FASANO:  I think what I said

4 was--

5             CHAIR MILLER:  A residential

6 building.  Are you in a residential zone?

7             MR. FASANO:  We're in a special

8 purpose zone.  And ours obviously is a

9 residential building.  But I think it's

10 inappropriate to use public space.  Once

11 again, this is not a space that they rent from

12 a private owner; this is space that every

13 single taxpayer in the District gives to the

14 benefit of establishments like Barcode.

15 I think in that setting, it's inappropriate to

16 use that space for an outdoor block party.

17 I'm biased.  I admit my bias.  I think it

18 should be used as a café with tables and

19 chairs and people sitting and eating and

20 drinking.

21             CHAIR MILLER:  So it sounds like

22 what you object most to is this, what we've
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1 seen at least, is this Sunday event.

2             MR. FASANO:  I think the Sunday

3 event is by far the most significant even.  I

4 frankly want to ask some of the residents in

5 the building about other nights before passing

6 judgment on the other nights.  But from what

7 I've observed, that I'm looking at it, once

8 again, as I've tried to be disinterested about

9 this, because it doesn't keep me up.  From

10 what I've observed, it's the Sunday night

11 promotions that by far are the worst problem.

12             CHAIR MILLER:  Okay.  All right,

13 thank you.  Okay, any other Board questions?

14 Any questions on Board questions?  All right.

15 Good. Then you are excused.

16             MR. WOODSON:  I--

17             CHAIR MILLER:  Oh.

18             MR. WOODSON:  I'm inclined to

19 cross-examine this witness more, but in the

20 interest of time, I'll refrain and save my

21 remarks for close.

22             CHAIR MILLER:  Okay.
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1             MR. JONES:  The quality of mercy.

2             CHAIR MILLER:  Then you are--

3             MR. FASANO:  Thank you for that.

4             CHAIR MILLER:  Okay.

5             MR. HIBEY:  We call Mr. Brennan.

6             CHAIR MILLER:  What's our time on

7 this?

8             MR. HIBEY:  I've got at least ten

9 minutes, right?

10             MEMBER SILVERSTEIN:  Ten minutes--

11             CHAIR MILLER:  Ten minutes

12 including--

13             MEMBER SILVERSTEIN:  Five, ten.

14             CHAIR MILLER:  Including the

15 other--

16             MR. HIBEY:  You said I had ten

17 minutes, correct?

18             MEMBER SILVERSTEIN:  Yes.

19             CHAIR MILLER:  But that includes--

20             MR. HIBEY:  The five minutes and

21 then I'll be done with him and I'm not, I've

22 got one more witness for five minutes and
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1 that's all.

2             CHAIR MILLER:  What about the

3 other protestants?

4             MR. HIBEY:  They do not--

5             CHAIR MILLER:  They, oh, are they

6 going to testify or no?  Just submit their

7 documents?

8             MR. HIBEY:  Yeah.

9             CHAIR MILLER:  Okay, good.  Okay.

10             MR. HIBEY:  So I'll start and be

11 done by 8:44 with him and then I'll be four

12 minutes or so.

13             MEMBER SILVERSTEIN:  I can do

14 that.

15             MR. HIBEY:  Okay.  Can you please

16 state, are you going to swear him in?

17             PARTICIPANT:  Yeah, swear him in.

18             CHAIR MILLER:  Yes!  Do you swear

19 to tell the truth, the whole truth and nothing

20 but the truth?

21             MR. BRENNAN:  I do.

22       CHAIR MILLER:  Okay, good.
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1             MR. HIBEY:  Please state your name

2 and tell us where you live.

3             MR. BRENNAN:  I'm Michael Brennan,

4 I live at 1026 16th Street Northwest,

5 Apartment 205 and 204.

6             MR. HIBEY:  Okay.  That is at The

7 Presidential?

8             MR. BRENNAN:  That's at The

9 Presidential.  My apartment faces L Street and

10 half of the apartment faces the back alleyway

11 of our building.

12             MR. HIBEY:  Okay, tell the Board

13 how the operations at Barcode impact you.

14             MR. BRENNAN:  Those operations, to

15 be succinct, or in my version is mostly about

16 the noise.  Now, the noise is caused by

17 various factors that we've discussed all night

18 long; but it comes down to the noise that's

19 disturbed me enough to awaken me up and wake

20 my three year old daughter up.

21 It's not just been on Sunday night; I've lived

22 there for two and a half years.  Soon after
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1 moving in, please don't ask me the exact dates

2 or times, I experienced the noise.  Realizing

3 that I had moved into the city from another

4 part of the city, I was tolerant of some noise

5 at a bar down the street on a week night.

6 I felt like that was the price I pay for being

7 a good citizen.  But at times it went on past

8 1:00 o'clock in the morning, 1:30 in the

9 morning.  There were incidences in the

10 weekends when it was even louder and bigger

11 disturbances, in my opinion.  So that, that's

12 my main, that was my main grief.

13 I actually went to get involved in the

14 situation when the City Council was thinking

15 about extending bar hours until 4:00 in the

16 morning, and that was a time when I said, you

17 know what, I think it might be time for me to

18 be a witness at that.  And I was.

19             MR. HIBEY:  Mr. Brennan, can you

20 tell the Board--

21             MR. BRENNAN:  Yes.

22             MR. HIBEY:  --what types of sounds



(202) 234-4433 Washington DC www.nealrgross.com
Neal R. Gross and Co., Inc.

Page 373

1 you're hearing, the disturbance?

2             MR. BRENNAN:  The noise

3 predominantly is a deep thumping bass sound

4 that comes from typical DJ's that everyone's

5 probably been to in their lifetime.  It

6 emanates outside the building when the doors

7 are open and they were usually left open when

8 I first arrived there.

9       At times now, they're closed, but then

10 you still hear it when people come and go in

11 and out of there.  So now it's intermittent

12 thumping that you hear.  It's mostly the bass

13 sound, but then also just the large crowds

14 outside on the patio.  Please don't let me say

15 the word café, the bar outside, it has so many

16 people in it that even, as they're drinking

17 and imbibing and bigger crowds, they need to

18 raise their voices higher and higher.

19       That noise, when there's an absence of

20 a truck or an ambulance, you can hear it.  It

21 resonates down the street, in the buildings

22 and into that alleyway and into my windows.
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1 And I can hear a crowd, despite what any

2 survey says, I wouldn't be here and I wouldn't

3 have written emails and I wouldn't have taken

4 all the actions I've done if I didn't hear

5 noise at 1:00 and 2:00 o'clock in the morning.

6             MR. HIBEY:  How frequently?

7             MR. BRENNAN:  It's intermittent.

8 It was worse the first six months I was there.

9 It toned down.  It gets, it gets worse during

10 work and school season and it tones down

11 during the summers.  When I first arrived, it

12 was two or three nights a week.  But I would

13 be kept awake or stay awake due to the

14 thumping and the noise.

15             MR. HIBEY:  Can you turn to

16 Protestant Exhibit 19, please?

17             MR. BRENNAN:  Nineteen.  Okay.

18             MR. HIBEY:  Are you there?

19             MR. BRENNAN:  I have it.

20             MR. HIBEY:  Okay, can you tell us

21 what that is?

22             MR. BRENNAN:  This is a photo
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1 taken from our building, I believe it was from

2 the eighth floor in the summer of 2013.

3             MR. HIBEY:  What does it depict?

4             MR. BRENNAN:  It depicts what in

5 my opinion is a huge crowd of people.  The

6 parking in the bike lane.  Other cars stopped

7 in the other lanes.  The pictures aren't big

8 enough to show that there's four lanes of

9 traffic on L Street; one of them is used by

10 parkers.  One is now the bike lane and the

11 other two are for traffic.

12             MR. HIBEY:  What does the picture

13 show about the sidewalk café in relation to

14 McD Cleaners, if any?

15             MR. BRENNAN:  It shows that

16 they've extended their boundaries into the

17 frontage area of the McD Cleaners, so

18 obviously they're after hours, but they had

19 extended those.

20             MR. HIBEY:  Okay, do you remember

21 that night in particular?

22             MR. BRENNAN:  Yes, I do.  I mean--
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1             MR. HIBEY:  Tell me about that

2 night.

3             MR. BRENNAN:  I looked out my

4 window.  I didn't take this pictures, because

5 I don't live up that high.  But I remember the

6 noise enough to wake me up, to look outside,

7 to actually go down and walk outside to take

8 a peek at the situation.

9             MR. HIBEY:  But this picture

10 represents what you saw?

11             MR. BRENNAN:  Yes, it does.

12             MR. BRENNAN:  No further

13 questions.  We move to admit Protestant's

14 Exhibit 19.

15             CHAIR MILLER:  Do you have an

16 objection?

17             MR. WOODSON:  Madame Chair, I have

18 one area of objection.

19             CHAIR MILLER:  Mm-hmm?

20             MR. WOODSON:  And that is this

21 exhibit wants to reveal what counsel has just

22 articulated.  This exhibit is also a year and
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1 a half old and there is no testimony to

2 support the continued use of this space that

3 way throughout.  There was testimony on direct

4 examination that this happened once.

5 When it was brought to their attention, they

6 removed it and it hasn't been present since.

7 So to the extent that this is a representation

8 of what happened on that date, then that's

9 fine.  But to the extent that if it is

10 purported to represent a conduct of Barcode

11 today and for the entirety of 2014, I would

12 object to it.

13             CHAIR MILLER:  Okay, this is a

14 representation, as I understand it, of what

15 you saw on that date, 06/09/2013.

16             MR. BRENNAN:  That's correct, it

17 creates a piece of the puzzle of the situation

18 that we're only trying to look into.  So yes.

19 It's the situation on that day.  This has been

20 going on for two and a half years.  Everything

21 we talk about is part of the, part of the

22 picture.  I mean, to the gentleman's interest,
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1 yes maybe they improved it, but every time--

2             MEMBER SILVERSTEIN:  Answer the

3 question and leave it at that, sir.

4             MR. BRENNAN:  Okay.

5             CHAIR MILLER:  Personally, a

6 couple Board members I know at least, that

7 can't even see where you re talking about the

8 cleaners.

9             MR. BRENNAN:  The McD sign is

10 above the, on the lower right hand side right

11 above the concrete entranceway. To the

12 American Federation.

13             MR. HIBEY:  --the cover?

14             CHAIR MILLER:  The first, the--

15             MR. BRENNAN:  If you look down to

16 the left.

17             CHAIR MILLER:  The left?

18             MR. BRENNAN:  Down to the left of

19 the American word, you'll see the McD sign's

20 kind of shiny?  That's the McD Cleaners.

21             CHAIR MILLER:  All right.  In any

22 event, this will be admitted for what was
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1 there on June 9, 2013, at what time did you

2 take it?  Did you take this picture?

3       MR. BRENNAN:  I did not take that

4 picture.

5       MR. WOODSON:  Oh then, I object to it.

6       CHAIR MILLER:  Oh, okay.

7       MR. WOODSON:  Then I object to this--

8       MR. HIBEY:  No there's, he--

9       MR. BRENNAN:  I observed it.

10       CHAIR MILLER:  Wait a second.

11       MR. WOODSON:  This witness objects, this

12 witness has been proffered to identify and

13 establish the validity of this photograph.

14 The witness has just said he didn't take the

15 picture.

16             CHAIR MILLER:  Right.

17             MR. HIBEY:  The, the requirement

18 is not that he took the picture.  The

19 requirement is only that this is a fair and

20 accurate depiction of what he saw on that

21 evening; and that is what he testified to.

22             CHAIR MILLER:  You--
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1             MR. HIBEY:  That is the only

2 requirement.

3             MR. WOODSON:  He does not have any

4 representation of this.  He has testimony

5 about it, but I must say that the reason that

6 we go through this is to establish the

7 foundation that this photograph is an accurate

8 depiction of what happened.

9             MR. HIBEY:  That's what he

10 testified to.

11             MR. WOODSON:  Excuse me.  If

12 there's going to be testimony to that effect,

13 then I'll, then the testimony can stand.  But

14 the testimony cannot be bolstered with a

15 photograph of an occasion that he did not

16 produce, did not present to the Board and

17 whose, and whose chain of custody cannot even

18 be established by this witness.  I object to

19 this.

20             MR. HIBEY:  And that's an

21 incorrect statement of the law.

22             MR. WOODSON:  No, it is not,
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1 counsel.

2             CHAIR MILLER:  What is--

3             MR. WOODSON:  Where did you take

4 evidence?

5             CHAIR MILLER:  Okay, let's not,

6 let's no go there.  But I'm really, you know,

7 not clear at this late hour, which is almost

8 ten of 9:00, why this witness is testifying to

9 this picture that he did not take and why, we

10 don't know who took it and--

11             MR. HIBEY:  Because he testified

12 this is what he saw.  This is a depiction of

13 what he saw.  It doesn't matter who took it.

14 It simply doesn't matter.  I could have taken

15 it.  You could have taken it.  If this depicts

16 what he saw on that evening, this is

17 admissible.

18             CHAIR MILLER:  I'm sorry.  Wait,

19 what's your name again?

20             MR. BRENNAN:  Michael Brennan.

21             CHAIR MILLER:  Mr. Brennan.  Are

22 you saying that you were at, at the
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1 establishment on June 9th?

2             MR. HIBEY:  I walked out of my

3 apartment building and I walked down into the

4 corner.  I didn't go into the establishment,

5 no.  I observed it from the ground level

6 outside my building.  As well as inside my

7 building.

8             CHAIR MILLER:  What time did you

9 go?

10             MR. BRENNAN:  I believe it was

11 probably in the between 9:00 and 10:00 o'clock

12 in the evening.  Though I won't say that

13 that's exactly right, I don't recall.  I

14 didn't look at my watch exactly and I don't

15 recall from two years ago.

16             CHAIR MILLER:  Okay, so do you

17 know when this picture was taken, what time

18 this picture was taken?

19             MR. BRENNAN:  I can't say that

20 because I didn't take it.

21             CHAIR MILLER:  You didn't take it,

22 so what is it about this picture that you are
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1 observing?

2             MR. BRENNAN:  My observation, this

3 picture depicts the situation as I saw it from

4 the ground level when I looked out my window

5 and also went outside the building, that the

6 crowd remained the same size.  And the

7 boundaries of the bar remained in the same

8 place as this picture depicts.

9             CHAIR MILLER:  Okay.  All right.

10 I'll admit it, Exhibit 19 and we'll give it

11 the weight that it deserves, given that you

12 didn't, you're not aware of when it was taken,

13 but you recognize what--

14             MR. BRENNAN:  I'm not aware of

15 what?

16             CHAIR MILLER:  You don't know when

17 it was taken, but you--

18             MR. BRENNAN:  I can't say what

19 time of day it was taken.  Obviously at

20 nighttime.

21             CHAIR MILLER:  Okay.  Let's move

22 on then.
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1             (Whereupon, the above-referred to

2 document was admitted into evidence as

3 Protestant's Exhibit 19).

4             CHAIR MILLER:  Where are we?  Any

5 other?

6             MR. HIBEY:  I believe I, I

7 finished my direct examination and would move

8 to admit it.

9       CHAIR MILLER:  Right.

10       MR. HIBEY:  He objected, so now if

11 there's cross-examination, that's where we

12 are.

13       CHAIR MILLER:  Okay, thank you very

14 much.  Is there cross?

15       MR. WOODSON:  Yes. Mr. Brennan, good

16 evening at this time.  You say you are a

17 recent, you recently located into The

18 Presidential; when was that, please?

19             MR. BRENNAN:  I moved in the first

20 week of March 2012.

21             MR. WOODSON:  2012.  And if I

22 might ask, from where did you come?
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1             MR. BRENNAN:  I was previously

2 living on 34th and T Street.  West end.

3             MR. WOODSON:  34th and T.

4             MR. BRENNAN:  A couple blocks from

5 Georgetown Hospital or a few blocks from the

6 Safeway at Wisconsin Avenue.

7             MR. WOODSON:  Ah.  Okay.  The

8 Georgetown Safeway?

9             MR. BRENNAN:  Yes, sir.

10             MR. WOODSON:  Yeah.  Okay.  Now, I

11 want to just explore a little bit and not very

12 much.  The complaint that you make is

13 presenting to us, is noise.  And noise comes

14 from two things.  One, your testimony is noise

15 comes from bass music, isn't that correct?

16             MR. BRENNAN:  That's what I said,

17 I believe.

18             MR. WOODSON:  Okay and the other

19 is noise comes from a crowd.  Is that correct?

20             MR. BRENNAN:  Yes.

21             MR. WOODSON:  And what is the

22 noise from a crowd?
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1             MR. BRENNAN:  I think it's the

2 combination of the cacophony of many voices

3 talking out loud, that can be heard by me in

4 my building.

5             MR. WOODSON:  Okay.  Do you hear

6 this, do you hear, does, does the, does the,

7 does this sound from people talking, does it

8 change over time during the course of the

9 evening?

10             MR. BRENNAN:  In general, I would

11 say it does, depending on how many people get

12 together in a certain space talking together

13 or at each other or over each other.  If

14 you're talking about in the case of Barcode,

15 of course it changes over the course of time.

16             MR. WOODSON:  Mr. Brennan, do you

17 frequent ABC establishments yourself?

18             MR. BRENNAN:  I don't know what

19 the definition of an ABC establishment is.

20             MR. WOODSON:  An ABC establishment

21 is any business that has a license to sell

22 alcoholic beverages.
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1             MR. BRENNAN:  Yes, I do.

2             MR. WOODSON:  Do any of those, do

3 any of those establishments have crowds?

4             MR. BRENNAN:  What's your

5 definition of a crowd?

6             MR. WOODSON:  All right, I'm using

7 your word.

8             MR. BRENNAN:  I would define a

9 crowd as anything over forty people.

10             MR. WOODSON:  Over forty?  Okay. I

11 don't think I have any more to say.

12             CHAIR MILLER:  Okay.

13             MR. WOODSON:  Thank you very much.

14             CHAIR MILLER:  Thank you.  More

15 questions?

16             MR. HIBEY:  No, I think I'll pass.

17             CHAIR MILLER:  Me too.

18             MEMBER SILVERSTEIN:  Thank you for

19 your patience, Mr. Brennan.

20             CHAIR MILLER:  Thank you very

21 much.

22             MR. WOODSON:  Thank you, Mr.
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1 Brennan.

2             MR. HIBEY:  One more five minute

3 witness, and I'll be done.  Mr. Koehn.

4             CHAIR MILLER:  Good evening.

5             MR. KOEHN:  Good evening.

6             CHAIR MILLER:  Do you swear to

7 tell the truth, the whole truth and nothing

8 but the truth?

9             MR. KOEHN:  I do.

10             CHAIR MILLER:  Okay, thank you.

11             MR. HIBEY:  Okay, Mr. Koehn, could

12 you please tell the Board your name, your

13 professional background?

14             MR. KOEHN:  Yeah.  My name is,

15 it's spelled like Koehn but it's actually

16 pronounced Cane.  I work for the consulting

17 company of Miller Beam & Paganelli.  We're

18 based out of Reston.  We do a variety of

19 acoustical AV, some vibration work.  I don't

20 think we have time to get into what we do, but

21 I have testified before this court a handful

22 of times.  And also the other expert testimony
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1 in the area.

2             MR. HIBEY:  Okay.  I think that

3 there's a binder, is it?

4             MR. KOEHN:  Yes.

5             MR. HIBEY:  Can you turn to the

6 Protestant's Exhibit 57?

7             MR. KOEHN:  Here we are.  There we

8 go.

9             MR. HIBEY:  Can you tell us what

10 Exhibit 57 is?

11             MR. KOEHN:  Oh, I guess that's my

12 resume.

13             MR. HIBEY:  And does the, does

14 your--

15             CHAIR MILLER:  What Exhibit is

16 that now?

17             MR. HIBEY:  57.

18             MR. KOEHN:  It essentially says I

19 have a Masters of, I'm sorry, yeah, a Master

20 of Science and Acoustics that I got at

21 Pennsylvania State University.  I've been a

22 professional acoustical engineer for over
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1 fifteen years.

2             MR. HIBEY:  Thank you. And what

3 did you do in this case?

4             MR. KOEHN:  In this case, I was

5 contacted to take, you know accurate and

6 impartial noise readings of the, of the

7 Barcode restaurant and lounge, as we've even

8 discussing.

9             MR. HIBEY:  Okay and can you tell

10 us about your sound study testing, whatever

11 you did in this?

12             MR. KOEHN:  Sure.  Yeah,

13 absolutely.  You know, I went out there, first

14 on the date that we had been talking about, on

15 the, I'm sorry, that was on the 13th.  In the

16 evening time around 7:00 o'clock.  I have a--

17             MR. JONES:  Say that again?

18             MR. KOEHN:  Pardon?

19             MR. JONES:  The date, I didn't--

20             MR. KOEHN:  I'm sorry.  April 13,

21 2014.  I have a hand held Type 1 sound level

22 meter, it has been professionally calibrated



(202) 234-4433 Washington DC www.nealrgross.com
Neal R. Gross and Co., Inc.

Page 391

1 and certified.  It's field calibrated prior to

2 the testing.  It's a profession, it's a

3 precision instrument, accurate to within a

4 decibel.  I took some measurements around the

5 perimeter of the, of the outdoor lounge area,

6 and following the DC Noise Code, you know a

7 distance of not less than one meter.  And

8 measured the noise levels.  The noise was

9 primarily people speaking and music, primarily

10 bass.

11             MR. HIBEY:  Okay, what were the

12 measurements at Barcode on April 13, 2014?

13             MR. KOEHN:  Average levels, which

14 were about thirty second averages to minute

15 averages, taken, as I said, east and west side

16 of the patio area; were in the 75 to 77 dBA

17 range, which exceeds the noise code by about

18 ten decibels.  At this point, it might be

19 worth saying that the decibel scale is not

20 linear.

21       A one or two decibel difference, you

22 probably, if I was just playing a tone, a one
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1 or two decibel difference, you probably

2 wouldn't notice.  Three decibels, you would

3 start to notice.  Five decibels, it's is

4 becoming notice -- is definitely noticeable.

5 A ten decibel difference is generally

6 considered to be twice as loud or half as loud

7 going, so.

8             MR. HIBEY:  And what was the

9 maximum level?

10             MR. KOEHN:  The maximum levels

11 were in the 85 decibel range.

12             MR. HIBEY:  So did you go over to

13 McCormick and Schmicks or PJ Clarks?

14             MR. KOEHN:  Yes, we then took

15 some, we went over to those other areas and

16 took some area, some measurements at those

17 locations.

18             MR. HIBEY:  What was the

19 measurements then?

20             MR. KOEHN:  They were at about 65.

21 Right about at the noise code level.

22             MR. HIBEY:  Okay and then did you
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1 return on Sunday, September 14th?

2             MR. KOEHN:  Correct.  I went back

3 to just kind of, I knew this testimony was

4 coming up, to re-equate myself with the

5 situation and we took some more measurements.

6 And the results of those measurements were

7 shockingly similar to the ones taken back in

8 April.

9             MR. HIBEY:  Okay, now did you

10 write a report on your, what you did in this

11 case?

12             MR. KOEHN:  Yes.  There's a

13 letter--

14             MR. HIBEY:  Can you turn to the

15 binder?

16             MR. KOEHN:  Yeah.

17             MR. HIBEY:  And look at Protestant

18 Exhibit 55?

19             MR. KOEHN:  55.  There we are.

20             MR. HIBEY:  Okay, can you tell us

21 what that is?

22             MR. KOEHN:  it seems to be, yeah,
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1 that is my letter of September 15th.

2             MR. HIBEY:  Okay and what is the

3 testimony of Exhibit 56?

4             MR. KOEHN:  That would be my

5 letter from April 13, documenting only the

6 survey of April 13th.

7             MR. HIBEY:  Okay, tell us the

8 difference between those two exhibits.

9             MR. KOEHN:  The only difference is

10 the Page two of the September 15th letter, I

11 added the summary of the Sunday, of the

12 measurements from last Sunday.

13             MR. HIBEY:  Okay, so Exhibit 55 is

14 the date of September 15th, and includes more

15 recent testing.  Exhibit 56 is from April 16th

16 that does not include the September testing?

17             MR. KOEHN:  Correct.

18             MR. HIBEY:  Earlier in your

19 report.

20             MR. KOEHN:  Correct, absolutely.

21             MR. HIBEY:  Okay, both of these

22 reports you wrote based on your testifying and
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1 on your professional background experience?

2             MR. KOEHN:  Absolutely, yes.

3             MR. HIBEY:  Okay, and these

4 reports are accurate?

5             MR. KOEHN:  Yes.

6             MR. HIBEY:  And would you adopt

7 everything that's in these reports?

8             MR. KOEHN:  Yes, yeah.

9             MR. HIBEY:  No further questions.

10 I don't think I have the time.  We move to

11 admit Exhibits 55, 56 and 57.

12             MR. WOODSON:  Let me have my

13 chance to talk about this with you please.

14             CHAIR MILLER:  Sure.

15             MR. WOODSON:  Since these exhibits

16 have been marked for identification by the

17 witness and so I appreciate that, sir.  Well,

18 I'm going to say, you're a Penn Stater, and so

19 am I.

20             MR. KOEHN:  Oh great.

21             MR. WOODSON:  Good to see another

22 Penn Stater in the room.
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1             MR. KOEHN:  Yeah.

2             MR. WOODSON:  Looks like the team

3 will do well this year.  You, you have done

4 this analysis, all right, you've testified in

5 some detail about the written report.  Tell me

6 what was the sound that was being measured?

7             MR. KOEHN:  The sound was

8 primarily voices and, primarily voices and

9 some bass music.

10             MR. WOODSON:  Primarily voices.

11             MR. KOEHN:  Yeah, I would say

12 it's, yeah; a mix of voices and music.

13             MR. WOODSON:  Okay.  Are you, does

14 this, does this kind of business require a

15 license to practice in the District?

16             MR. KOEHN:  Acoustical

17 Engineering?

18             MR. WOODSON:  To do what you just

19 did, to do this kind of analysis?

20             MR. KOEHN:  No, it is, it is not a

21 licensed profession.

22             MR. WOODSON:  It is not a licensed
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1 profession?

2             MR. KOEHN:  No, we have our

3 company's reputation and twenty-five years of

4 experience.

5             MR. WOODSON:  Very good.  Twenty-

6 five years speaks for itself.  How much of

7 this kind of analysis have you done with

8 facilities like Barcode?

9             MR. KOEHN:  It's certainly not a

10 major part of our work, but--

11             MR. WOODSON:  I'm talking about

12 you.

13             MR. KOEHN:  Oh, me personally?

14 Actually I do, in terms of our company, I

15 think I do a majority of these kind of

16 community disturbance issues.  One reason,

17 because I'm located only in Arlington, so I

18 just have to come over the river.  I've done

19 similar measurements, you know, in Dupont

20 Circle, Adams Morgan, yeah.  It's not, it's

21 certainly not a frequent part of our business,

22 but it's something that does come up and we do
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1 them.

2             MR. WOODSON:  So you're familiar

3 with this?

4             MR. KOEHN:  Yes, yes.

5             MR. WOODSON:  And you did say that

6 your measurements of this sound was a

7 combination, some combination of bass, but

8 voices mainly?

9             MR. KOEHN:  Yes.

10             MR. WOODSON:  Okay.  Are you

11 familiar with DC Municipal Regulations

12 associated with sound?

13             MR. KOEHN:  Yes.  There are --

14 yeah.  Yes.

15             MR. WOODSON:  You are, I mean you

16 cited, you cited some--

17             MR. KOEHN:  Yeah, I cited some,

18 yeah.  There are some, there are, admittedly,

19 somewhat contradictory.

20             MR. WOODSON:  Contradictory?

21             MR. KOEHN:  Yes.

22             MR. WOODSON:  Okay, well I'm going
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1 to invite you to one.

2             MR. KOEHN:  Okay.

3             MR. WOODSON:  And I'm going to

4 invite you to DCMR on the sound, DC Sound

5 Code, and specifically to Section 2704.8.

6             MR. KOEHN:  Okay.  Yep.  I agree.

7 That's where, that's where it's contradictory.

8             MR. WOODSON:  Yes.  And it says,

9 to quote: "Unamplified voice shall be exempt

10 at all times."  Let me repeat that.

11 Unamplified voice is exempt at all times from

12 this regulatory system.

13             MR. KOEHN:  If I may respond?  As

14 I said, its contradictory.  In Section 2800.4,

15 it says that, that the, that sound should not

16 project outside a place of business at a level

17 that exceeds 60 dBA, and that also includes

18 loudspeakers and the unamplified voice.

19             MR. WOODSON:  Okay.

20             MR. KOEHN:  So yes, I mean, I was

21 not hired to deconstruct the noise code.

22 That's the lawyer's jobs.  But it is
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1 contradictory.

2       MR. WOODSON:  Well, I'm going to invite

3 this point.  It is my cross-examination of

4 this witness really is about that point.  I

5 will note that the witness has chosen at, the

6 witness has chosen to rely on one section of

7 the code to conclude that the sound is

8 contrary to DC Municipal regulations, and the

9 applicant has invited the witness, that there

10 is another side.

11 Another language in the code that says it is

12 not.  So with that having been said, I'm not

13 going to ask any more questions.  We can talk

14 about this in, in the context of what this,

15 what the protestant's seek to do with the

16 testimony provided by this witness.

17             MR. HIBEY:  Fine.

18             CHAIR MILLER:  Okay.  And that's

19 their time?

20             MEMBER SILVERSTEIN:  Both sides

21 are out of time.

22             MR. HIBEY:  Yeah.
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1             CHAIR MILLER:  Okay, are there

2 Board questions?

3             MR. JONES:  I'm going to be quick.

4 I promise to be quick.

5             CHAIR MILLER:  Okay.

6             MR. JONES:  Mr. Koehn?

7             MR. KOEHN:  Yes.

8             MR. JONES:  On those evenings that

9 you measured the sound, how many decibels

10 above the ambient sound was it?

11             MR. KOEHN:  Of course, where,

12 wherever the ambient is, it all depends on

13 where you are.  I'm going to say on average,

14 just based on another measurement made that I

15 reported on where we're just kind of on the

16 side of the road and measuring traffic, so a

17 car passing by was about 65 decibels.

18             MR. JONES:  OH, okay.  I was

19 wondering--

20             MR. KOEHN:  So let me ask my

21 question.  If I may just finish.  The, what we

22 measured was about 75 decibels, so about twice
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1 as loud as--

2             MR. JONES:  And I got you.  I got

3 you.  Did you, did you measure the ambient

4 sound prior to the establishment opening?

5             MR. KOEHN:  No.  We weren't there.

6             MR. JONES:  Did you measure the

7 ambient sound after the establishment was

8 closed?

9             MR. KOEHN:  I would say that we

10 were clearly measuring noise that was coming

11 from-

12             MR. JONES:  But you don't know

13 what the ambient sound would have been in

14 that, at that location?

15             MR. KOEHN:  I could, I mean,

16 there's--

17             MR. JONES:  But you know, but you

18 know, but you did not measure it?

19             MR. KOEHN:  Well, I mean, clearly

20 I can't just tell everyone that shut up, I

21 want to take measurements.

22             CHAIR MILLER:  I got you.  I got
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1 you.  But no, I understand.  But I have to

2 deal with facts.

3             MR. KOEHN:  Very good.  I

4 understand.  I would say that the noise was

5 sig, was noticeably above the ambient, and

6 it's true that you need to have, it needs to

7 be above the ambient, otherwise yeah, all

8 you're measuring is ambient noise.  And had

9 that been the case, we would report that, too.

10             PARTICIPANT:  I won't, I won't try

11 to confuse you.

12             MR. KOEHN:  It's a good, it's a

13 very good point that you've raised.

14             MR. JONES:  Thank you.

15             MEMBER SHORT:  Madame Chair?

16             CHAIR MILLER:  Yes.  Mr. Short.

17             MEMBER SHORT:  Are you aware that

18 we have a Government Noise Task Force that

19 works in this city?

20             MR. KOEHN:  Not to the degree I

21 probably should be, no.

22             MEMBER SHORT:  There, there is are
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1 the Noise Task Force.

2             MR. KOEHN:  Yeah.

3             MEMBER SHORT:  They took readings

4 there on several of times also during the--

5             MR. KOEHN:  I've heard that today,

6 yes.  Well, no, I heard that they've, I don't

7 know that they were actually readings taken,

8 I heard that they determined it was not a

9 noise problem.

10             MEMBER SHORT:  Yeah, but the

11 reports that they would, there were readings

12 taken.

13             MR. KOEHN:  Okay.

14             MEMBER SHORT:  And they contradict

15 what you testified to.

16             MR. KOEHN:  Okay, well I would, I

17 haven't seen those reports.

18             MEMBER SHORT:  Okay.

19             MR. KOEHN:  All right.

20             MEMBER SHORT:  That's all I have,

21 Madame Chair.

22             CHAIR MILLER:  Others?  I just
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1 have one question, and I don't have the noise

2 code in front of me, because that's DCRA's

3 code.  But I could, but I will next time we

4 have a noise issue, but, as I recollect,

5 there's a provision in there that talks about

6 people who are measuring sound, having to be

7 certified or something by DCRA in order to be,

8 I'm just asking this question.  I don't have

9 information.

10             MR. KOEHN:  Yeah, I don't, not

11 that I'm--

12             CHAIR MILLER:  For certain

13 purposes, I mean; not necessarily to be, for

14 instance--

15             MR. KOEHN:  Yeah.

16             CHAIR MILLER:  Advise somebody on,

17 on, you know, if you don't have to be, but

18 for, I think for either testifying in some

19 proceedings or whatever.  So you're not

20 familiar with that?

21             MR. KOEHN:  I don't know that for

22 a fact.  I know, I know a lot of, a lot of
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1 people write it in because it's just standard

2 language.  You need to be a licensed engineer.

3             CHAIR MILLER:  Mm-hmm.

4             MR. KOEHN:  But acoustics is not A

5 licensed engineering field.

6             CHAIR MILLER:  Okay.  Okay.  Well,

7 I'm sorry I don't have the noise code in front

8 of me, but you're not familiar with that in

9 any event?

10             MR. KOEHN:  No, not.

11             CHAIR MILLER:  Okay, that's it for

12 me.  You guys are out of town and Mr. Jones,

13 not it for you.  Okay.

14             MR. JONES:  Where were you when

15 you took the measurements?

16             MR. KOEHN:  Okay, I took them both

17 on the east side of the patio, kind of, kind

18 of moving; I was trying to get an average.

19 There was, you know, where it's easy to stand,

20 it was on the east side of the patio, so there

21 was one taken there.  There was one kind of

22 taken walking in front, and then another one
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1 kind of on the western side, you know, again

2 kind of doing, kind of doing it, kind of doing

3 a moving average.

4             MR. JONES:  Okay.  And those were

5 the three places that you took measurements?

6             MR. KOEHN:  Yeah.

7             MR. JONES:  Okay.  Did you have an

8 opportunity or I guess, I want to ask the

9 question this way.  Why didn't you take

10 measurements close to The Presidential, i.e.,

11 right outside of the window of one of the

12 impacted residents, to get a good sense of

13 exactly what the readings were at that point?

14             MR. KOEHN:  Because, again, the

15 code is contradictory and I was just comparing

16 it to the noise code.

17             MR. JONES:  Understood, but I

18 think I heard you say you really weren't

19 driven by, what, well, I got the impression

20 from what I thought I heard you say.

21             MR. KOEHN:  Mm-hmm.

22             MR. JONES:  That you weren't
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1 taking, were you, how, were you hired to find

2 out whether or not the establishment was in

3 violation of DC code?

4             MR. KOEHN:  Yeah, I think that was

5 the presumption, yes.

6             MR. JONES:  That was the

7 presumption?

8             MR. KOEHN:  Yeah.

9             MR. JONES:  Okay.

10             MR. KOEHN:  I mean, I explained to

11 them the code was contradictory, but yes.

12             MR. JONES:  Yeah?

13             MR. KOEHN:  I mean, yeah, my, my,

14 yeah, I was not hired to do--

15             MR. JONES:  Got you.

16             MR. KOEHN:  --litigation services

17 or anything.

18             MR. JONES:  No, no, no;

19 understood.  But for that reason, you didn't

20 feel like there was an opportunity or need for

21 you to take a sound measurement closer to the

22 impacted resident, correct?
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1             MR. KOEHN:  I had thought about

2 it, but I did not.

3             MR. JONES:  Did not.  Okay.  Thank

4 you.

5             MR. KOEHN:  Yep.

6             MR. JONES:  Thank you, Madame

7 Chair.

8             CHAIR MILLER:  Could you just, you

9 may have said this already, but what day and

10 time did you take your measurements?

11             MR. KOEHN:  Okay, both were

12 Sundays; the first was Sunday, April 13th and

13 the time was about 6:00 or 7:00 p.m.

14             CHAIR MILLER:  Okay.

15             MR. KOEHN:  And the second was

16 this very past Sunday, the time was about 9:00

17 p.m.

18             CHAIR MILLER:  Okay, thank you.

19 All right.  Any other Board questions?

20             MEMBER SHORT:  Yup.

21             CHAIR MILLER:  Yeah, Mr. Short?

22             MEMBER SHORT:  Again, you didn't
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1 go to the where the complainants who hired

2 you, you didn't go to their building to take

3 a reading?

4             MR. KOEHN:  I wasn't requested to.

5             MEMBER SHORT:  you weren't

6 requested to.

7             MR. KOEHN:  No.

8             MEMBER SHORT:  I'm just trying to

9 get this straight.

10             MR. KOEHN:  Yeah.

11             MEMBER SHORT:  You're working for

12 them because they're having noise in their

13 apartments, but you don't register anything in

14 the apartments or outside the apartments?  You

15 just registered next to the building where the

16 alleged noise was coming from?

17             MR. KOEHN:  For, that is what you

18 would do for a noise code violation.  I mean,

19 you take it, depending on how the code is

20 written, yeah, that would be the procedure.

21             MEMBER SHORT:  We've heard

22 testimony from our Noise Task Force, where
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1 they take readings and it doesn't, it doesn't

2 compare with what you, what you've done.

3             MR. KOEHN:  I don't know where

4 they took measurements at or--

5             CHAIR MILLER:  Wait.  I got, Mr.

6 Short.  We didn't hear from, we didn't hear

7 testimony from the Noise--

8             MEMBER SHORT:  We didn't?  Okay, I

9 shouldn't have said--

10             CHAIR MILLER:  Okay.

11             MR. KOEHN: Yeah, yeah.

12             MEMBER SHORT:  We did hear, right.

13             CHAIR MILLER:  But there was

14 reference to a report.

15             MEMBER SHORT:  Madame Chair is

16 right, okay.

17 MR. KOEHN:  Not a problem.  Thank you, though.

18             CHAIR MILLER:  Just for the

19 record, just to get it straight, so people

20 aren't looking for that later on.  Okay.

21             MR. KOEHN:  Yeah, I'd be glad to

22 offer my opinions on those if I, if I were
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1 aware of them.

2             CHAIR MILLER:  Okay.  Anything

3 else?  All right.  Thank you very much.  Sir,

4 can you spell your name into the microphone,

5 please?

6             MR. KOEHN:  Absolutely.  It's

7 pronounced Cain, but it's spelled like Koehn,

8 K-o-e-h-n; first name Douglas.

9             CHAIR MILLER:  Okay, you're

10 excused.

11             MR. KOEHN:  thank you.

12             CHAIR MILLER:  Thank you.  Okay,

13 so, that concludes all the testimony.  And I

14 just want to make sure that we have all the

15 exhibits, or exhibits have been proffered.

16             MR. HIBEY:  I had moved to admit

17 55--

18             CHAIR MILLER:  I do not, I don't

19 think, I can't hear you.  I don't think she

20 can hear you.

21             MR. HIBEY:  I had moved to admit

22 55, 56 and 57.
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1             CHAIR MILLER:  Okay, these are

2 related to this past witness, Mr. Koehn.

3 Koehn?  Right, is there an objection?

4             MR. WOODSON:  Oh, yes.

5             CHAIR MILLER:  Okay.

6             MR. WOODSON:  The witness has

7 testified that there, that, that regulations

8 associated with unamplified noise is, is in

9 and of itself contradictory; but the probative

10 value of this testimony to the underlying

11 complaint of the protestants is irrelevant.

12 For the reasons cited by the Board in its

13 cross-examination, in this examination of the

14 witness.

15 None of the witness' testimony, analysis or

16 conclusions are drawn from this individuals

17 work at the site of the building.  That is,

18 the building being The Presidential

19 apartments.  And the testimony from the

20 witnesses, the protestants, has been and is

21 that noise is a problem where they are.

22 But there is no testimony, there is no proof
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1 from this witness that can establish that

2 fact. The witness testifies that he took his

3 sound readings standing right next to the

4 outdoor café, on the east side, on the west

5 side and if I read my directions right, on the

6 south side, looking into.

7 So I'm not sure what probative value any of

8 this has to the Board's decision here, and I

9 move to object to the admission of this

10 testimony and indeed, indeed, I would move to

11 strike the testimony of this witness

12 completely, because it is irrelevant to the

13 issues in the case at hand.

14             CHAIR MILLER:  Okay, Mr. Hibey?

15 You want to respond to that?

16             MR. HIBEY:  Yes.  I mean, he

17 testified to what he did.  He tested, he

18 conducted what they showed, the results that

19 there were, they showed that there was a

20 violation of DC code, under one reading; maybe

21 not a violation under another reading.  But

22 that really doesn't mean that what he did is
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1 completely irrelevant.  What he did is what he

2 testified to, and it has some probative value

3 and there's absolutely no prejudice in his

4 reports or his testimony.

5             CHAIR MILLER:  Okay.  I'm going to

6 admit them.  Again, with the caveat, if that's

7 it, to give them the weight that they deserve;

8 and I say that recognizing the applicant's

9 argument and also Mr. Short's questions about,

10 you know, how probative they are.  But you

11 know, if they show that it was very loud or

12 something, it's somewhat probative; but I

13 also, I am also going to check the code,

14 because I think there's also that issue with

15 respect to his measurements are reliable.  So,

16 there may be other issues, but I believe it

17 goes to weight and therefore, they are

18 admitted.

19             (Whereupon, the above-referred to

20 documents were admitted into evidence as

21 Protestant's Exhibits 55, 56 and 57).

22             CHAIR MILLER:  Is there anything
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1 else?  I know that the other protestants have

2 some documents they need to acknowledge.

3             MR. HIBEY:  Yes.

4             CHAIR MILLER:  But, whatever.

5 Moving on into evidence.  Do you have anything

6 else?

7             MR. HIBEY:  I do not.

8             CHAIR MILLER:  Okay.  Fine.

9 Let's, then, Miss Nichols?

10             MS. NICHOLS:  The documents from

11 ANC 2-B--

12             CHAIR MILLER:  Come and speak into

13 the mic.

14             MS. NICHOLS:  Okay.  ANC 2-B would

15 like to admit to the record, submit to the

16 record our public space guidelines; both the

17 1997 ones, which just show that this is

18 longstanding policy; and the 2011 public space

19 documents.

20             CHAIR MILLER:  Okay.

21             MS. NICHOLS:  Which were the basis

22 of our protest.
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1             CHAIR MILLER:  Okay.  Any

2 objection?

3             MS. NICHOLS:  And we have copies

4 for the Board and I have copies for--

5             MR. WOODSON:  Yes.

6             CHAIR MILLER:  Yes, Mr. Woodson?

7             MR. WOODSON:  I do object.

8             CHAIR MILLER:  Okay, what's the

9 basis of your objection?

10             MR. WOODSON:  Well first, these

11 guidelines are being presented for the, these

12 guidelines are being presented as in some way

13 require, calling upon the Board to follow its

14 proscription.  There is no other reason to

15 present this.  I would also add that these

16 guidelines do not exist under the force of any

17 District of Columbia law.

18             CHAIR MILLER:  Mm-hmm.

19             MR. WOODSON:  This is a construct

20 made by the ANC and I do not cast aspersion

21 upon them for doing it.  I am saying that in

22 the context of this proceeding, they do not
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1 have relevance to the case, and I will quote

2 from, where is, what is this?

3             MS. WILLIFORD:  That's what she

4 just gave us.

5             MR. WOODSON:  That's what she just

6 gave us?

7             MS. WILLIFORD:  Yeah.

8             MR. WOODSON:  Okay.  Okay, yes.  I

9 want to quote from the first page of this

10 document.  Item 1-B, second sentence:  It

11 states, This would apply to new applications,

12 transfer applications, new operators of

13 existing businesses or revised applications to

14 cover proposed expansions.  We have none of

15 this here.

16             CHAIR MILLER:  I'm not sure where

17 you're reading from.

18             MR. WOODSON:  On Page 1 --

19             CHAIR MILLER:  There were two

20 documents that they, one is on sidewalk cafés

21 and the other is on, it looks  - base

22 guidelines?
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1             MR. WOODSON:  Okay.  Actually, the

2 language appears in both.

3             CHAIR MILLER:  Okay.

4             MR. WOODSON:  On the original

5 document dated November 12, 1997.

6             CHAIR MILLER:  Okay.

7             MR. WOODSON:  We have it at Item

8 1-A, Section, the second sentence.  Okay?  The

9 same thing as in the new document, Section 1-

10 B, the second sentence.  Actually, it's

11 identical language.

12             CHAIR MILLER:  I see it.

13             MR. WOODSON:  That hours of

14 operation to the extent that this is even to

15 be considered, hours of operation are not the

16 subject of discussion from this document as a

17 guideline for the kind of case we're faced

18 with today.  This is a renewal of a current

19 license.  This is not new stuff; this is not

20 expansional stuff, this is not transfer--

21             CHAIR MILLER:  Mm-hmm.

22             MR. WOODSON:  This is a renewal.
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1             CHAIR MILLER:  Mm-hmm.

2             MR. WOODSON:  I would up, but more

3 importantly, more importantly, I would add

4 that the value of this kind of document to the

5 record being produced today is to inform the

6 Board of the kind of decision it should make.

7 That's the only reason this is being placed

8 here; because this great, this, these

9 guidelines have not been agreed to between ANC

10 2-B and the pro, and the applicant.

11 That's not to say that at some future date

12 there may be some circumstance where the

13 applicant and ANC 2-B would negotiate around

14 these issues.  But here today in this

15 proceeding, here today in this proceeding,

16 these guidelines don't really have a probative

17 value on what the Board's decision is.

18 The Board's decision in the case at hand is

19 based on the evidence being presented today;

20 this is not evidence.  This is not evidence to

21 the issues at hand, and I object to it being

22 included in the record today and move to
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1 dismiss this protestant.

2             CHAIR MILLER:  Do you have a

3 response?

4             MS. NICHOLS:  I noted what Mr.

5 Woodson said at the beginning of the hearing

6 about the original application versus now.

7 The ANC record is consistent in showing this

8 applicant, this business as being on 17th

9 Street and there is a reference to the public

10 space on 17th Street, so in that sense, I feel

11 we're talking about the policy of the ANC is

12 very consistent with new applications.

13 I agree with that point.  That when an

14 application is coming into a space close to

15 residences, we are concerned in advance

16 because, as we say here, that this sort of

17 situation is likely to cause issues.  Now, and

18 to date, there have been evidence of the

19 actual issues that have come to play.  So

20 that's, that's what I have to say about that.

21             CHAIR MILLER:  Okay.

22             MS. NICHOLS:  The bar was, Barcode
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1 was represented by a firm that was aware of

2 these at the time of the application.  I

3 cannot speak to what the discussion was; I was

4 not a Commissioner then.

5             CHAIR MILLER:  Okay.

6             MR. WOODSON:  Madame Chair?

7             CHAIR MILLER:  Mm-hmm.

8             MR. WOODSON:  Madame Chair.  I'm

9 going to concede that, that these guidelines

10 or some predecessor guidelines similar to them

11 were in effect at the time this application

12 was filed and considered.  I also note that

13 the application was filed and considered and

14 approved.

15             MS. NICHOLS:  Correct.

16             MR. WOODSON:  Approved.  And so

17 here we are today having been presented this

18 document with the notion that in some way the

19 applicant has evaded them, that the applicant,

20 applicants renewal application of this license

21 should be considered within the framework of

22 these guidelines.  The renewal of the
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1 application.

2             CHAIR MILLER:  Okay.

3             MR. WOODSON:  I submit that issue

4 not and it is not, and that the use of this

5 document for this renewal case today is

6 irrelevant and immaterial; and I renew my

7 request to dismiss the protest.

8             CHAIR MILLER:  Okay well, this is

9 what I'd like to do, but since you're making

10 a motion to dismiss, that would be for a vote.

11 But I would like to just express my opinion

12 that I would like to admit the documents, that

13 they are relevant with respect to, I think as

14 Miss Nichols said, why they are filing a

15 protest.

16       That they want these guidelines at least

17 to be looked at, and but that they apply

18 broadly and they're just guidelines and in

19 fact, Mr. Woodson, as you stated, even with

20 these guidelines in place, they approved or

21 supported the license originally.  So we would

22 take all those factors into consideration and
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1 give them the weight that they deserve.

2       And we also, you haven't been cross-

3 examined on that really; everyone ran out of

4 time.  But I think we're going to take

5 judicial notice of these guidelines, that

6 there, that they have been in place for a

7 while.  They are public guidelines, correct?

8             MS. NICHOLS:  Yes.

9             CHAIR MILLER:  And then the Board,

10 of course, doesn't have to follow them, but

11 this is what the, this is DuPont Circle ANC

12 thinks it's a good idea, that's, you know.

13 So, however, if you really have a serious

14 motion, then I will call a vote on it.

15             MR. WOODSON:  I, I, the, the

16 Chair, the Chair, the colloquy I've had with

17 the Chair over this issue has suggested that

18 the submission of this document would be

19 accorded some kind of weight to which it was

20 due.

21             CHAIR MILLER:  Correct.

22             MR. WOODSON:  That's the kind of
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1 idea that I get.  And because in my view, that

2 this document is of not evidentiary weight

3 whatsoever, that is the reason that I filed,

4 that I submitted my motion to dismiss the

5 protest because there's no other evidence

6 being presented by ANC 2-B other than the

7 submission of this document.

8       I do feel that, that the protestant has

9 filed to come forward with any credible

10 evidence to affect the record developed today

11 in this proceeding.  Had the, had the ANC come

12 forward with evidence, evidence around the

13 issues presented in the case, I wouldn't be

14 making this motion.

15 But because the witness, the ANC 2-B has

16 failed to present any evidence, but instead it

17 just submitting documents to the record, I

18 think that is inappropriate in this contested

19 proceeding.  And I renew my motion to dismiss

20 the protest.

21             CHAIR MILLER:  Okay, let me ask a

22 question.  I was under the impression that the
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1 protestants were presenting a joint case.

2             MS. NICHOLS:  We are.

3             CHAIR MILLER:  Okay.

4             MS. NICHOLS:  We basically are.

5             CHAIR MILLER:  And that you were

6 just adding this at the end because it relates

7 only to the ANC, is that correct?

8             MS. NICHOLS:  Right.  Right.

9 It's, I know you all want an integrated

10 presentation, so that was the way we discussed

11 that I would just do this part separately at

12 the end.  I could submit other evidence, but

13 of course, there's not time, because the whole

14 protest--

15             CHAIR MILLER:  Right.

16             MS. NICHOLS:  --is only so long.

17 So this was what I'm entering.

18             CHAIR MILLER:  So then, let me

19 clarify then, though that Mr. Hibey's

20 presentation was on behalf of--

21             MS. NICHOLS:  Yeah.

22             CHAIR MILLER:  --the, Mr. Hibey's
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1 presentation was on behalf of all the

2 protestants?  Is that correct?

3             MS. NICHOLS:  Yes.  Because,

4 because the, The Presidential got information

5 to the ANC, which led to a unanimous support

6 for a protest aiming towards a voluntary

7 agreement.  And one factor was the situation

8 fit our guidelines and as I mentioned, I can't

9 recreate that every aspect of this application

10 was known at the time ANC approved it.

11             CHAIR MILLER:  All right, let me

12 ask this.  So this is a Board decision.  The

13 other Board members have a view as to whether

14 the ANC should be dismissed at this point at

15 the end of the protest hearing?  Mr. Alberti?

16             MEMBER ALBERTI:  I'll speak for

17 everybody.

18             CHAIR MILLER:  Okay.

19             MEMBER ALBERTI:  First of all, I,

20 I'm sort of persuaded by Mr. Woodson's

21 arguments that, that this document isn't

22 relative to these hearings.  I just don't see
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1 how it is.  We are here at this point in time

2 dealing with the, with the operation in the

3 present of this establishment, I have noticed,

4 I have, it, what guidelines the ANC has in

5 approving licenses, I don't, I don't see how

6 that's relevant to this.

7       However, I do see that the ANC, the

8 residents of The Presidential are constituents

9 of the ANC.  I'm going to presume that the ANC

10 is here representing them and that all the

11 testimony that we heard is testimony that the

12 ANC adopts.

13             MS. NICHOLS:  Yes.

14             MEMBER ALBERTI:  And so, for that

15 reason, I wouldn't favor dismissing the ANC,

16 but I would favor not admitting this document

17 into evidence.

18             MEMBER SHORT:  Madame Chair, I

19 would recommend that we just give it the

20 weight that it deserves.

21             CHAIR MILLER:  Mm-hmm.

22             MEMBER SHORT:  Put it in proper
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1 perspective.  I think counsel has made an

2 excellent point of his objection.  The ANC has

3 certain rights to its, it's population and so

4 I think we should just submit it and just give

5 it the weight that it deserves.

6             CHAIR MILLER:  Okay others?  Mr.

7 Jones?

8             MR. JONES:  I do not agree that

9 the ANC should be dismissed.  I do have

10 reservations about just accepting the document

11 as is.  It was not, the protestants had

12 opportunity to put on their case and they

13 could have crafted and organized their case in

14 whatever fashion they deemed appropriate.

15       I would have felt more comfortable if

16 someone representing the nature of the

17 document had taken the stand, taken it under

18 oath, had some questions about it, provided

19 some context.  Just to submit a document is

20 kind of superfluous.  I won't say due to any

21 fault of your own, I think perhaps that was

22 the strategy that you took and that was in the
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1 absence of having understanding of our

2 position on that.

3       But that being said, I have concerns

4 about accepting the document and giving it any

5 weight, given the fact that no one has

6 provided any context as to how it is

7 specifically relevant to the facts of this

8 case.  And we are supposed to be dealing with

9 the facts of this case.  And that's my

10 challenge.

11             MS. NICHOLS:  And I'm out of time,

12 so.  You can't find out.

13             CHAIR MILLER:  I'm sorry, what did

14 you say?

15             MS. NICHOLS:  I said I'm out of

16 time, so I can't answer his questions.

17             CHAIR MILLER:  Oh.  You could if

18 you wanted you to.  Yeah.  Okay, Mr.

19 Silverstein?

20             MEMBER SILVERSTEIN:  I would

21 beware of refusing any government document,

22 which this is.  And whether it is an advisory
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1 document or not, the Court of Appeals has said

2 that we must give great weight to any action

3 of an advisory neighborhood commission;

4 whether it is on point or not is another

5 issue.

6       But being that it is, in fact, an

7 official document, being that the COA decision

8 said that we must give them great weight.  I

9 would accept it and then determine in our

10 deliberations whether it is on point and I

11 believe that there's been good robust argument

12 on both sides to that.

13             CHAIR MILLER:  Okay.  I would like

14 to suggest perhaps that we give this judicial

15 notice instead, because documents, some

16 documents, government documents, we give

17 judicial notice to and then, you know, they're

18 not subject to cross-examination about.  So

19 maybe that would make a difference to some of

20 the Board members who are concerned with

21 accepting it into evidence.

22             MR. WOODSON:  Madame Chair?
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1             CHAIR MILLER:  Okay, and I don't

2 think that this, oh, I don't know.  Let me ask

3 you this, though.  This document is just a

4 document that's out there that the ANC applies

5 to all cases; and you're bringing it to our

6 attention.  It's, you don't have a, this is my

7 question, you don't have a resolution by the

8 ANC saying we want to submit this for some

9 purpose for, to make some argument before the

10 ABC Board?

11             MS. NICHOLS:  The basis of our

12 protest was this, was this standing policy.

13 When the Barcode, when Barcode came to us with

14 evidence of the sort that has formed the basis

15 of this--

16             CHAIR MILLER:  Can I ask you this?

17 Because it's late.

18             MS. NICHOLS:  Yes, ma'am.

19             CHAIR MILLER:  And I just, my

20 question is, and I don't have this before me.

21 When the ANC did a resolution to protest, did

22 they say we're, do this resolution of protest
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1 because of our guidelines?

2             MS. NICHOLS:  I would say it was

3 in the discussion.  I don't know that the

4 minutes show it.  I mean, I was there.

5             CHAIR MILLER:  I didn't hear about

6 the, is it in, in a resolution?  Or

7 participation in this protest?

8             MS. NICHOLS:  I have, I can look--

9             CHAIR MILLER:  Okay, we can look

10 at it.  We can look at the, that last, because

11 I would just say--

12             MS. NICHOLS:  It was November 13th,

13 2013.  2013.

14             CHAIR MILLER:  Okay.

15             MS. NICHOLS:  That was on a, the

16 renewal, the renewal notice is part of the

17 many, many that came to our attention.

18 Barcode came to us with specific problems, and

19 we discussed it in the ANC meeting.  The

20 letter talks about subject to negotiation of

21 a, the letter you have of protest refers to

22 subject to negotiation of a settlement



(202) 234-4433 Washington DC www.nealrgross.com
Neal R. Gross and Co., Inc.

Page 434

1 agreement.

2 Because some of the features that Mr. Fasano

3 talked about, about the things that they would

4 want, were the kind of things that we would

5 work for in a settlement.  In a settlement

6 agreement.  So now the reference to the public

7 space guidelines in the minutes, I can't, I

8 can't say offhand.

9             MR. KOEHN:  I'm just going to

10 raise it and the Board will deliberate this

11 and address it in its order.  But I would just

12 say that I'm not sure that we give everything,

13 that the ANC might submit to us great weight,

14 that we, I think the great weight goes to when

15 there's a resolution in a public meeting and

16 they vote on it and its presented to the ABC

17 Board, that that's given great weight.  But

18 that's just my opinion right now.

19             MS. NICHOLS:  Well, I look to

20 that, because there may be people who know

21 that that is what we need to do and that we've

22 been doing it, but I, it just hasn't been part
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1 of my consciousness in terms of a proper

2 structure when we protest, to say, and this

3 protest fits the kinds of issues that are

4 raised in the public safety.  If I'm

5 understanding you.  That our letter to you

6 could have stated that.

7             CHAIR MILLER:  Well, I'm just

8 saying, when in the past, and I don't want to

9 belabor this, but when we have, and I guess I

10 sound like I have, when we give the ANC great

11 weight, it's because often they come before us

12 and they testified.  I know we've had Mr.

13 Stevens I think, or somebody testified even

14 about these guidelines in other cases.

15       And he's cross-examined and we give

16 great weight because that's part of the whole

17 ANC resolution and argument.  Okay, we'll look

18 at it later.  So I am inclined to again, like

19 I said, we'll give this judicial notice and--

20             MS. NICHOLS:  Do you want the

21 copies?

22             CHAIR MILLER:  Do we have a vote?
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1 Do we need to vote on the, you have a motion

2 to dismiss the ANC as a party?

3             MEMBER SILVERSTEIN:  Well, at this

4 point, I would say that it would be I think

5 this burdens the record even more.

6             CHAIR MILLER:  Okay.

7             MR. WOODSON:  I do have another

8 motion, though.  And that is with regard to

9 DCCA's participation as a protestant in the

10 case.  DCCA did not present today, did not

11 present evidence and to my knowledge did not

12 make an appearance.  And so to that extent,

13 the failure of an applicant to appear and may

14 give testimony or evidence is grounds for

15 summary dismissal of the protest, and I so

16 move.

17             MEMBER SILVERSTEIN:  Mr. Woodson,

18 did not Miss Diener come to the table and

19 identify herself?

20             MR. WOODSON:  I'm sorry?

21             MR. HIBEY:  Yes, she did.

22             MEMBER SILVERSTEIN:  Did not Mrs.
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1 Diener come to the table and identify herself

2 as a protestant representing DCCA at the

3 beginning of this hearing?

4             MR. WOODSON:  Yes, she did.  And

5 she did do that, but there was others

6 identification of presence.  That does not

7 establish any record associated with the

8 issues in the proceeding.  I identified my

9 presence to the record today; but that's not

10 evidence of anything that we are here

11 discussing.  And I don't think that DCCA's

12 protest has any standing in the case at this

13 time.  At the beginnings, it did, Mr.

14 Silverstein; because I had full expectation to

15 hear testimony, but we heard nothing other

16 than an identification of the presence of an

17 individual.

18             MEMBER SILVERSTEIN:  Thank you

19 for--

20             MR. WOODSON:  And I submit that

21 mere identification of presence does not

22 establish any evidentiary record upon which
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1 the Board could make a conclusion about DCCA's

2 position on anything.

3             CHAIR MILLER:  Okay.  Mr. Hibey,

4 do you want to respond to that or no?

5             MR. HIBEY:  Yeah, I can respond.

6 It was a joint effort, and everything we did

7 was joint.

8             CHAIR MILLER:  Okay.

9             MR. HIBEY:  DCCA was here,

10 submitted their PPIFS and there's no basis to

11 dismiss them in this case.

12             CHAIR MILLER:  Okay.  All right.

13 We can either vote on this now or we can take

14 it under advisement and, since nothing's going

15 to be--

16             MEMBER SHORT:  I move we deny.

17             MR. WOODSON:  Madame, Madame

18 Chair.

19             CHAIR MILLER:  All right, yup?

20             MR. WOODSON:  This is a point of,

21 this is a point of information.

22             CHAIR MILLER:  Okay.
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1             MR. WOODSON:  The preliminary,

2 they called it PIF?  Preliminary Protest

3 Information Statement.  These acronyms, PPIFS

4 and so on; I'm getting used to that.  but the

5 use of the, the use of this document says that

6 both of these parties submit this document

7 jointly, but the parties did not file as joint

8 applic, as joint protestants; they filed

9 together.  Not together.

10 But they filed individually and that they may

11 have submitted a protest information statement

12 that identifies both of them, does not

13 establish that the evidence associated with

14 DCCA's protest is, has been, has come forward

15 on this record.  I submit that it has not.

16 The only evidence that has been presented by

17 opposing counsel has been evidence from The

18 Presidential Apartments.

19             CHAIR MILLER:  Okay, I hear what

20 you're saying; but, you know, we so often

21 encourage protestants to validate and jointly

22 present their case.  And now we have one.  And
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1 I understand that she left and I also

2 understand that we didn't hear anything in

3 particular related to DCCA; but the action

4 that was being requested in the PPIF is

5 similar to The Presidential.  Does the Board

6 want to deliberate this now or do we want to--

7             MEMBER SILVERSTEIN:  Let me ask

8 just a real quick question.  Mr. Hibey?

9             MR. HIBEY:  Yes.

10             MEMBER ALBERTI:  what is your

11 representation?  I mean, do you believe that

12 you were representing--

13             MR. HIBEY:  Yes.

14             MEMBER ALBERTI:  --DCCA as well as

15 the group of protestants?

16             MR. HIBEY:  Yes, that was a joint

17 effort.

18             MEMBER ALBERTI:  I'm asking you--

19             MR. HIBEY:  And that's what we

20 were instructed to do.

21

22             MEMBER ALBERTI:  --was it your
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1 intent to represent that party as well?

2             MR. HIBEY:  In everything that we

3 did.

4             MEMBER ALBERTI:  And that was--

5             MR. HIBEY:  And Mr. Fasano is a

6 member of DCCA.

7             CHAIR MILLER:  And you are

8 counsel?  Correct, Mr. Hibey?

9             MR. HIBEY:  Yes.

10             MEMBER ALBERTI:  We just need to

11 know.

12             MR. HIBEY:  I'm the only lawyer in

13 the case.

14             MR. JONES:  I think what Board

15 member Alberti is looking for a very succinct

16 answer.  Was your understanding that you were

17 representing, what is it?

18             MEMBERS:  DCCA.

19             MR. JONES:  DCCA, yes?

20             MR. HIBEY:  Yes.

21             MR. JONES:  Okay, thank you;

22 that's all I need.  Thank you.
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1             CHAIR MILLER:  Okay.  Does the

2 Board want to vote on that?

3             MEMBER SILVERSTEIN:  Yes.

4             CHAIR MILLER:  Somebody have a

5 motion?

6             MR. JONES:  I move that we deny

7 the request.

8             CHAIR MILLER:  Okay, is there a

9 second?  Is there a second?

10             PARTICIPANT:  I will second the

11 motion.

12             CHAIR MILLER:  Okay.  The motion

13 to deny that's been seconded.  All those in

14 favor of the motion to deny say aye.

15             MEMBERS:  Aye.

16             CHAIR MILLER:  All those opposed?

17             MEMBER BROOKS:  Opposed.

18             CHAIR MILLER:  All those

19 abstaining?  All right then, the motion passes

20 6 to 1 to 0, with Board member Brooks

21 dissenting.  Okay, I think we're ready for

22 closing now.  At 9:42 p.m.  Applicant?  You



(202) 234-4433 Washington DC www.nealrgross.com
Neal R. Gross and Co., Inc.

Page 443

1 have a closing?

2                       MR. WOODSON:  Yes, Madame

3 Chair; and given the lateness of the hour,

4 I'll try to be straightforward about this.

5 The entire this, if you wouldn't mind, please

6 forgive me; but if I sit down I forget what

7 I'm talking about.

8             CHAIR MILLER:  Go ahead.  As long

9 as the court reporter can hear you, we're

10 fine.

11             MR. WOODSON:  Please allow me make

12 my presentation.  The entirety of this

13 proceeding is about the operation of Barcode's

14 sidewalk café.  A sidewalk café which has been

15 duly licensed and is in operation.  The

16 argument about the sidewalk café is about the

17 number of people that visit Barcode; and in

18 particular, and a special time of the week

19 that is Sunday.

20       The testimony from the witnesses and

21 particularly the president of the association,

22 has painted a picture that Barcode is in some
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1 fashion a hazard, an undesirable,

2 inappropriate and unsafe establishment in our

3 city.

4             I submit to you that there is not

5 anything in this record  to support that kind

6 of argument.  Indeed, the question really

7 seems to be whether the applicants approve of

8 the crowd on Sunday night.  That seems to be

9 really the essence of the problem.

10             Barcode operates as a, in its full

11 capacity of its CT license every day of the

12 week.  Friday and Saturday bring late hours;

13 2:00 o'clock and 3:00 o'clock a.m.  Yet, these

14 protestant only complain about one day, and

15 only complain about the sidewalk café.  They

16 have presented all kinds of evidence, some of

17 which, I think, are very much in dispute.

18             They have argued that Barcode

19 induces, supports and otherwise contributes to

20 what probably is improper behavior by people

21 on motorcycles in the street.  They are

22 attributing that to them.  They are calling
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1 into question that patrons of Barcode have the

2 temerity to actually stand outside and watch

3 them go by.

4             I would say to each of you, had

5 you been on site at that time, you would have

6 watched them, too.  There's nothing improper

7 about that.  I would add a couple of other

8 points.    The witness, the other witnesses in

9 this case.  There is the witness from the end,

10 from a member of The Presidential apartments,

11 when asked, when asked what is the problem you

12 have.  I have a problem with noise from the

13 crowd.

14             When asked, what is the crowd that

15 you are concerned with?  Anything other than

16 forty people.  I wonder where that came from?

17 There's testimony from the witness presenting

18 an analysis of sound.

19       Now, while the Board has been willing to

20 accept that, their analysis into its record,

21 I submit to the Board that this record, that

22 that analysis was of no probative value to the
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1 underlying factual issues.

2       And that is the extent to which there is

3 noise, quote "noise" emanating from the

4 Barcode which is disturbing of the parties at

5 the site of complaint.  The site of complaint

6 being the building.  The site of the complaint

7 being the building.

8       This testimony from the expert does

9 nothing to enhance the Board's understanding

10 of the value and the probative importance of

11 that complaint.  What we have instead are

12 remarks from, and testimony from the two

13 principal, the two residents of The

14 Presidential as to what the complaint is.

15

16             It's fascinating, isn't it, the

17 nature of this case.  You know, we live in the

18 city that caters to a broad cross section of

19 our population.  We don't live in a homogenous

20 environment.  We live in an environment that

21 has people of color, of all kinds and

22 persuasions.  We have an environment that
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1 attracts women only.  We have an environment

2 that attracts men only.  We have an

3 environment that attracts young people, old

4 people.

5             I won't say that up front.  But I

6 guess I am.  but the point is that we have a

7 homogenous, we have a heterogeneous

8 population.  There is nothing inherently

9 improper or inappropriate from any ABC

10 establishment addressing various parts of our

11 population.

12             And I would raise one other point

13 here.  If this, if Barcode is such a problem,

14 is such a problem, there has not been a single

15 allegation of public safety concern with its

16 operation.  Not one.  Not one.  That it has a

17 crowd on Sundays that stands in front of an

18 and within its sidewalk café and has

19 conversation.

20       That is not engaged in amplified music.

21 That is not engaged in physical altercations.

22 It is standing and talking.  When has that
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1 become inappropriate in the District of

2 Columbia?  I submit to you at no time is it.

3       And if any of the, in any of us in this

4 room were assembled and we were considered to

5 be a crowd having a conversation, maybe I

6 would be the one taken into custody, because

7 I can talk the loudest.

8       But I submit to you that none of the

9 evidence here proves or establishes by any

10 preponderance standard you wish to employ,

11 that Barcode has been in violation of its ABC

12 license.  It has not engaged in activity which

13 endangers the public safety.  It is not in

14 violation of peace, order and quiet.

15       It is not in violation of any allegation

16 regarding diminution of property values.  I'm

17 not sure what we're talking about here.  And

18 frankly, to some extent, Madame Chair, and I

19 say this with all due respect to everyone; I'm

20 insulted that we have this kind of case being

21 portrayed in the District of Columbia.

22       The only night in question is Sunday.
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1 The only night.  The only card, the only

2 contrast that's been presented was Barcode and

3 PJ -- PJ, what is the name of it?

4       CHAIR MILLER:  PJ Clark's.

5       MR. WOODSON:  PJ Clark.  PJ Clark.  Now,

6 I'll invite you to look at those photographs

7 and tell me what you see the contrast to be.

8 I'm insulted by that.  There's nothing that

9 Barcode has done that has injured this

10 community.  To the extent that there are

11 ongoing issues or there should be, are issues

12 of concern, Barcode has demonstrated that it

13 takes them into account.

14       Indeed, one of the principal problems

15 here was, was traffic issues associated with

16 the valet.  What did Barcode do?  It moved it.

17 It moved it in response to those concerns.

18 That the District of Columbia chose to put the

19 bicycle path down the middle, down the north

20 side of R Street has been a source of

21 consternation for many of the businesses in

22 the city and particularly on L Street.
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1       But in no way should episodic conduct

2 from patrons or passers-by be held as a

3 reasons to case aspersion on Barcode or to

4 injury its ability to receive its license

5 renewed.

6       Let me raise one other thing.  This idea

7 of about a crowd.  I asked the witness on

8 cross-examination when the witness testified

9 on direct that Barcode's sidewalk was

10 impassible.  I asked about that.  And I invite

11 the, you to look at the record to that effect.

12 On cross-examination, this very witness

13 admitted that he could walk by Barcode and

14 take videos.

15       Yes, he had to move around other people

16 on the sidewalk.  Okay.  He moves around,

17 people move around other people on sidewalks

18 throughout the city.  I don't think, and I

19 submit to you, that there is nothing around

20 all of that that is, any of that, that is

21 untoward.  Nothing.

22             Let me conclude with one other
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1 point.  This Board full knows, full well knows

2 that ABC operations are not perfect beings.

3 Are not perfect entities, twenty-four hours a

4 day, seven days a week, three hundred and

5 sixty-five days a year.  I submit to you that

6 no individual in this room can say that they

7 are constantly right all the time.

8             The question here is whether, is

9 whether episodic departures warrant a punitive

10 act on the part of the Board.  The one time

11 that it has been, that it has been suggested

12 that there has been a real departure, a real

13 departure was the extension of the sidewalk

14 café.  That was noted.  That was admitted.

15 And it was corrected right away.

16             Is Barcode to be penalized for

17 making a correction?  I submit to you that it

18 is not.  The testimony is inconclusive

19 regarding the size of this sidewalk café.  Our

20 testimony is that it is in conformance with

21 the requirements of the application.  It is in

22 conformance with the licenses.  And it has
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1 remained in conformance with the license.  One

2 final thing,  if I might.  And this is my

3 final thing.

4             MR. WOODSON:  You can identify

5 this part of the proceedings.  And that is

6 this question of the crowd.  Much testimony

7 has been elicited about what is a crowd.  The

8 inference has been drawn in the protestant's

9 evidence that any number of people present in

10 Barcode beyond forty seated individuals is

11 inappropriate.

12             Never mind that the law of the

13 District does not impose regulatory

14 requirements on people standing in outside

15 café's.  Never mind that the law of the

16 District does not specify occupancy issues

17 regarding the sidewalk café.  It speaks about

18 the interior of businesses.  And I submit to

19 you that we have no testimony in the record

20 about the inside; we're only talking about the

21 outside.

22             There is nothing inherently
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1 inappropriate, improper or wrong that patrons

2 of Barcode stand and talk with each other.  To

3 the extent that there is a crowd and I use

4 that word loosely, crowd, that implies that

5 there is an unwarranted number of individuals.

6       And that the presence of unwarranted

7 numbers of individuals is the kind of analysis

8 that's done by public safety personnel.  They

9 are the ones that inform ABC, the ABC Board in

10 many ways about these kinds of issues. That's

11 why we have fire marshals.

12       That's why we have police officers who

13 engage in the protection of the public safety.

14 None of that is at issue.  None of that.  I

15 could go on, but I will not.  Thank you very

16 much.

17             CHAIR MILLER:  Thank you very

18 much.

19             MR. WOODSON:  I appreciate it.

20             CHAIR MILLER:  Mr. Hibey?

21             MR. HIBEY:  Well, I'll try to be

22 brief.  So, the issue is peace, order and
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1 quiet, and safety.  And the reason why the

2 sidewalk café is such a problem is because

3 they are putting too many people in an outdoor

4 space and they are expanding their outdoor

5 space beyond what they are allowed to do.

6             And with those excessive, at the

7 excessive space and the excessive number of

8 people, we've got noise, we've got peace,

9 order and quite violations; and they are

10 depicted in these pictures that we have

11 admitted.  You can see the people.  This is an

12 outdoor block party.  This is not a sidewalk

13 café.

14             So, there's been some discussion

15 of what's permissible and what's not

16 permissible.  Their sidewalk café allows for

17 forty seats.  That has been interpreted in the

18 past by this Board as forty people.  It has

19 not been interpreted to mean that you have

20 forty seats and then you can have hundreds of

21 people standing up.

22             The ABRA investigator testified
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1 that if there were two hundred people in that

2 sidewalk café, it would be no violation if

3 they were all standing.  I would offer that

4 that is not what this Board has issued in

5 previous orders; I would reference

6 particularly the Justin's order of 2013-380.

7 And look at that order, for what this Board

8 has previously said about outdoor space.

9             In addition to that, this owner,

10 it's not just one time when he went fifteen

11 feet into McD's.  It's all the time!  Their

12 own exhibits and their own testimony show that

13 they have more than forty seats at all times

14 in the outdoor space.  There are forty-one

15 cushions, there are additional chairs on top

16 of them.  Okay?

17             They are always in violation.  And

18 if they wanted to have more seats and more

19 chairs, they needed to come back to the Board

20 with a new permit with a substantial change

21 request.  They've never done that.  The only

22 permit you're going to find in your records
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1 was the initial one.

2       Every time they changed every other

3 permit, they were supposed to submit to you

4 the Certificate of Use you don't even have in

5 your file.  They were supposed to submit that

6 to you as well.

7       All of these are violations.  And it

8 just goes to show that this is an ongoing

9 problem where they just operate this expanded

10 space.  In a way that is completely devoid

11 from what they're required to do.  The

12 extension of the space is constant; it is

13 always 68 feet by 16 feet; that's a violation

14 at all times.

15             You can go over there right now

16 and you'll see.  At daytime when they put  up

17 the barriers, it extends further.  That's a

18 civil fact.  Look at the barriers, look at the

19 stanchions; they go out further beyond the end

20 of the chairs; you're talking 68 feet by 18

21 feet now.  Every night that they put those up.

22             And why are they doing that?  To
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1 put more people in there.  And it is

2 excessive.  It is not at all appropriate for

3 this area.  These people are packed in there

4 in an outdoor block party, creating way too

5 much noise, way too much disruptions to the

6 residential people right there.

7             I would urge you to also look at

8 your Rumors decision 2013-305, in which Rumors

9 was sanctioned for not providing the Board

10 with updated information on its outdoor space.

11 Take a look at your file and you will see

12 there's nothing in there that would allow them

13 to do what they are doing.

14             Just briefly, on witness

15 testimony; Arman, tell me your last name, I'm

16 sorry.  Testified, and I don't believe his

17 testimony was credible.  At first he said he

18 wasn't there on April 13th in direct

19 contradiction to a document I handed him.  It

20 took some pulling and he eventually admitted

21 yeah, well, okay, I was there.

22             In addition, he said that he did
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1 not have in excess of forty seats out there,

2 initially; and then later he said, well, yeah,

3 okay, if he counted them, and that's what the

4 picture shows, then I did.

5             He denied expanding in front of

6 McD Cleaners initially and then said, oh, okay

7 well, if you, yeah, I remember now, I did.

8 And he also was a little ambiguous on just

9 about every answer; it felt like it was

10 impossible to get a straight answer out of

11 him.  And I do not think he was credible.

12       I think that the Board needs to consider

13 that in the face of all allegations of our

14 measurements, our counting of the cushions,

15 our testimony about what's going on in this

16 crowd and the impacts that its having on The

17 Presidential.  Thank you.

18             CHAIR MILLER:  Okay.  Thank you

19 very much.  All right, before I close the

20 record, I would like to ask two questions.

21 One is, Mr. Woodson, are you still interested

22 in filing the motion with respect to 302 in
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1 the renewal cases?  I told Mr. Alberti I would

2 get back to that question at the end of the

3 case, and here we are.

4             MR. WOODSON:  And here we are,

5 finally at the end.  Yes.

6             CHAIR MILLER:  That would be in

7 writing.

8             MR. WOODSON:  Yes.  We'll file a

9 written motion to that effect.

10             CHAIR MILLER:  Okay, so, then I

11 know you will serve it on opposing counsel.

12             MR. WOODSON:  Absolutely.  I

13 follow the rules of procedure.

14             CHAIR MILLER:  Exactly.  Okay, so

15 Mr. Hibey, you would have an opportunity to

16 respond to that motion in writing.  Okay?  And

17 you're familiar with our regulations, right?

18 That talk about the days and everything that

19 you have to respond?  Okay.  Not hearing

20 anything.  I say it's in our regs. You know

21 where our regs are right?

22             CHAIR MILLER:  All right, so then
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1 I'm going to leave the record open for that.

2 Mr. Woodson, do you think you can file that

3 within, what, how much time do you need before

4 I?

5             MR. WOODSON:  Madame Chair, could

6 we have, could we have seven business days?

7 That would be, or let me just call a date that

8 would be Friday of next week to file it.

9             CHAIR MILLER:  Friday of next,

10 yeah, that would be the 26th, yeah, Friday the

11 26th.  Okay.  And then you would have seven

12 calendar days to respond.  Okay.  We even

13 checked the regs, I believe that's what it

14 says.  Okay, so the record will remain open

15 just for the pleading, those pleadings; and we

16 ask that the parties wish to file proposed

17 findings of fact and conclusions of law, or

18 waive your right to do so.

19             MR. HIBEY:  We do not waive our

20 right to do so.

21             CHAIR MILLER:  Okay, so you would

22 like then, when the transcript is ready, I
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1 believe that would be in two to three weeks,

2 you all would get a copy of the transcript.

3 You're not waiving right now; then you would

4 have thirty days from when you get the

5 transcript to, right?  Am I right?  Thirty

6 days?  To file proposed findings of facts and

7 conclusions of law.  If you just change your

8 mind, would you let opposing counsel know as

9 well as Martha Jenkins, our general counsel?

10             MR. HIBEY:  Yes.

11             CHAIR MILLER:  Okay.  Because I

12 don't know whether you may feel differently

13 about, once one party doesn't waive, then we

14 assume that the other party will have the

15 right to do so as well if they would like to.

16 Okay.  All right.

17             MR. WOODSON:  Madame Chair, may I

18 make a, a inquiry, a procedural inquiry?

19             CHAIR MILLER:  Okay.

20             MR. WOODSON:  It's a very rare

21 occasion in an, in these adjudicatory

22 proceedings that such a waiver is not provided
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1 to the Board, to save time, energy and

2 resources for everyone.  But in this

3 circumstance, that has not been the case.

4 Procedurally, how do we respond to this other

5 than submitting our own?

6       This gives us normally, and when I've

7 been involved in other types of proceedings,

8 a party that does that is also subject to

9 objection to the submission of these documents

10 by the opposing counsel or opposing party.

11 And I'm asking the Board how it wishes to

12 proceed with this.

13             CHAIR MILLER:  Okay, what I would

14 say is, I mean, I've been here a little over

15 two years and I know that, I think it's our

16 Staff Chief that says you can, that you have

17 a right to file post findings of facts and

18 conclusions of law; and I don't believe it,

19 objections are addressed anywhere in the

20 statute or our regulations that I know of.

21       I don't know if you, I don't think,

22 unless you can tell me otherwise.  Therefore,
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1 this is the first time that it's raised.  So

2 what I would say is, as a matter of right, you

3 can file post findings of facts and

4 conclusions of law and you know, basically,

5 it's based, what you're doing is identifying

6 the evidence that you want the Board to rely

7 on to prove your case and make your arguments

8 under the law.

9       No new evidence has, can come in, and

10 that's why most parties don't undertake that

11 extra effort to do that.  But you have a

12 right.  You have that right under the law.

13 So--

14             MR. WOODSON:  Madame Chair, I

15 would say--

16             CHAIR MILLER:  Do you have a

17 request with respect to having an opportunity

18 to object?

19             MR. WOODSON:  Yes.  Even though

20 there is, there isn't, there isn't a mandate

21 that it be done.  The law is silent about the

22 discretion of the Board to permit it, and
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1 given the tone of this proceeding--

2             CHAIR MILLER:  Mm-hmm?

3             MR. WOODSON:  --I am not at all

4 sanguine about the submission of findings of

5 fact and conclusions of law about this party.

6 By this protestant.  So I would like to

7 reserve the right, the oppor, not the right,

8 the opportunity to object to any such filing

9 by the, by the parties.

10             CHAIR MILLER:  Okay, let me ask

11 you what you're saying now, at 10:06.  I'm

12 sorry I'm a little tired.  Are you saying,

13 you're not saying that, at first I thought you

14 were saying that you want the opportunity to

15 file objections to what they filed, like that

16 it wasn't accurate or--

17             MR. WOODSON:  Yes.  Yes, that's

18 exactly what--

19             CHAIR MILLER:  Is that what you're

20 talking about?  You're not talking about

21 objecting to them being able to file--

22             MR. WOODSON:  Oh no.  No, no.  No.
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1 the, the substance of what is being submitted.

2             CHAIR MILLER:  Okay.  And both

3 parties would have the opportunity to do that.

4 And how, how much time do you think it would

5 take to do that?  You have thirty days to file

6 proposed findings, and now you're just

7 objecting.  Ten days?

8             MR. WOODSON:  Well.  I'll tell

9 you, I wouldn't be--

10             CHAIR MILLER:  This is a first, so

11 that's why I'm asking.

12             MR. WOODSON:  I appreciate that

13 point.

14             CHAIR MILLER:  Okay.

15             MR. WOODSON:  If it's ten days,

16 then ten business days?  But I would defer to

17 the Board's judgment and wisdom.  I don't want

18 to prolong this proceeding unnecessarily or

19 further burden the Board's record.  So we

20 would abide by whatever the Board would choose

21 to do.

22             CHAIR MILLER:  Okay.  My reaction
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1 is, would be, I mean, this is a first.  And

2 this is a renewal, so you're still operating,

3 so time isn't necessarily, we're not holding

4 up the license or anything.  I mean, if you

5 need twenty days, fifteen days?   I don't

6 think it matters to the Board necessarily.

7             MR. WOODSON:  In that, then Madame

8 Chair, I will take twenty.

9             CHAIR MILLER:  Okay.  All right.

10 So we'll try that.  Does it matter?  Okay.

11 All right.  So then, that's what, that's what

12 we're going to do.  Okay?  Thirty days to file

13 your proposed findings of facts and

14 conclusions of law.  Once you get the

15 transcript, twenty days after you getting to

16 others proposed findings of facts and

17 conclusions of law to respond.  And that would

18 be twenty total days, not business days;

19 calendar days.

20             MR. WOODSON:  Okay, so.

21             CHAIR MILLER:  Total.  Okay?

22             MR. WOODSON:  Yes, and if, just,
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1 and, and for one final housekeeping matter.

2             CHAIR MILLER:  Okay.

3             MR. WOODSON:  I would, we would

4 characterize our submission as notice of

5 objection.

6             CHAIR MILLER:  Okay.  And I would

7 just say one more thing about this.  Sometimes

8 parties at the hearings say that they'd like

9 to do this filing and then they change their

10 minds, so that's why I just wanted to --

11             MR. HIBEY:  I can't waive that

12 right without talking to my client and it's

13 10:10, and I'm not going to talk to them.

14             CHAIR MILLER:  Okay.  That's fine.

15 So if you do change your mind, you will let

16 everyone know?  Okay.  Because this, if there

17 are going to be proposed findings of facts and

18 conclusions of law, we will be deliberating,

19 you know, sooner rather than later as well.

20 Okay.  So that's, that's it.

21             MEMBER ALBERTI:  It's unclear to

22 me.
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1             CHAIR MILLER:  What's unclear?

2             MEMBER ALBERTI:  It's unclear to

3 me that, well, I hate to bring this up, but

4 they have a waive, the protestants have to

5 waive their right to file findings of fact and

6 conclusions of law, so if the applicant files

7 findings of fact and conclusions of law, which

8 they indicated they probably won't, but in

9 theory they could, then do both parties have

10 the chance to object?

11             MR. WOODSON:  Yes.

12             MEMBER ALBERTI:  I mean, I'm just

13 trying to make sure we all are understanding

14 what's been laid out.  It's getting

15 complicated, you know, I don't want any

16 questions at the end.

17             CHAIR MILLER:  My understanding is

18 that if Mr. Hibey is not going to be filing,

19 I don't think that applicant's going to be

20 filing because they were originally going to

21 say--

22             MEMBER ALBERTI:  I understand.  I
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1 understand.

2             CHAIR MILLER:  Okay.

3             MEMBER ALBERTI:  It's all

4 hypothetical.

5             CHAIR MILLER:  But if one party

6 decides, if one party decides--

7             MR. HIBEY:  I'm just surprised

8 that we all waived.

9             MEMBER ALBERTI:  I understand.

10             CHAIR MILLER:  I understand that.

11             MEMBER ALBERTI:  But we opened a,

12 a door here and I think we all have to figure

13 out where it leads.

14             CHAIR MILLER:  Well, is your

15 question, though, if only one party files,

16 could--

17             MEMBER ALBERTI:  No, my question

18 is if both parties file, then they both get a

19 chance for objection?

20             CHAIR MILLER:  Absolutely, they

21 both get chance for objections.  Absolutely.

22             MR. JONES:  I just want to be
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1 clear.  So we heard a response from the

2 protestant group that you're not waiving your

3 right?

4             MR. HIBEY:  Right.

5             MR. JONES:  Is it fair to assume,

6 based on what the Chairman is stating that the

7 licensee is also not waiving their right?

8             MEMBER ALBERTI:  That's correct.

9             MR. JONES:  Okay.  Given that, I

10 think, does that answer your question Board

11 member Alberti?

12             MEMBER ALBERTI:  I think it's, I

13 think it's a, it sort of answered my question.

14 If it's yes, then the, the ability of, to

15 object is, is now open to both parties.

16             MR. JONES:  To both parties.  Yes,

17 okay.

18             MR. WOODSON:  Then in that case,

19 Board member Jones, deference to, in deference

20 to the protestant's, not desire, not to submit

21 a waiver today, if the protestant's determine

22 not to waive, the applicant will not, will
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1 waive all, would you say that again?

2             MEMBER ALBERTI:  Yes.

3 (simultaneous speaking)

4             MR. WOODSON:  To waive--

5 (simultaneous speaking)

6             MR. WOODSON:  The applicant

7 concomitantly will express that it will, in

8 fact, waive also.

9             MEMBER SHORT:  Thank you very much

10 for that.  You read my mind, sir.

11             MR. WOODSON:  And now we will

12 waive to you.

13             CHAIR MILLER:  Okay.  We have one

14 more thing, so.  I believe that we will be

15 deliberating this in closed session and

16 therefore I would like to have a vote on that.

17 As Chairperson of the Alcoholic Beverage

18 Control Board for the District of Columbia, in

19 accordance with Section 405 of the Open

20 Meetings Amendment Act of 2010, I move that

21 the ABC Board hold a closed meeting for the

22 purpose of seeking legal advice and counsel on
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1 Case Number 13-PRO-00169, Barcode.   Per

2 Section 405-B for the Open Meetings Amendment

3 Act of 2010 in deliberating upon this case for

4 the reasons cited in Section 405-B13 of the

5 open Meetings Amendment Act of 2010.  Is there

6 a second?

7             MEMBER SHORT:  Second.

8             CHAIR MILLER:  Mr. Short has

9 seconded the motion.  I will now take a vote

10 covering the motion before us now that has

11 been seconded.  Mr. Brooks?

12             MEMBER BROOKS:  I agree.

13             CHAIR MILLER:  Mr. Alberti?

14             MEMBER ALBERTI:  I agree.

15             CHAIR MILLER:  Mr. Rodriguez?

16             MEMBER RODRIGUEZ: I agree.

17             CHAIR MILLER:  Ms. Miller agrees.

18 Mr. Silverstein?

19             MEMBER SILVERSTEIN:  I agree.

20             CHAIR MILLER:  Mr. Short?

21             MEMBER SHORT:  I agree.

22             CHAIR MILLER:  Mr. Jones?
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1             MEMBER JONES:  I agree.

2             CHAIR MILLER:  Okay, it appears

3 that the motion is passed by a 7-0-0 vote. I

4 hereby give notice that the ABC Board will

5 hold this aforementioned closed meeting upon

6 receipt of the proposed findings of facts and

7 conclusions of law and objections thereto for

8 notice that the parties will be waiving their

9 right to file proposed findings of facts and

10 conclusions of law.  All right, I think that

11 concludes our hearing.  I hope there aren't

12 any more questions, are there?  I mean if

13 there are, really.  It looked like, Mr.

14 Woodson, that you may have another question.

15             MR. WOODSON:  Yeah, just, just to

16 have the, just to help narrow this down, if

17 protestants determine, after their

18 deliberation, that they decide not to, that

19 they decide to in fact, waive, they could

20 notify us to that effect orally and we could

21 send out a joint document that would resolve

22 the matter.
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1             CHAIR MILLER:  That would be just

2 fine.  Okay.  Thank you.  Let it go.

3 (simultaneous speaking)

4             CHAIR MILLER:  Thank you very

5 much, everyone.  I actually have a few

6 announcements that pertain to you all.  With

7 respect to other hearings that were scheduled

8 for this afternoon, Case Number 14-AUD-00073

9 and 13-AUD-00073A, Johnny Rocket's; that

10 hearing was continued to September 24, 2014 at

11 1:30 p.m.  for now.

12             And the protest hearing of Bistro

13 18, Case Number 13-PRO-00122, that hearing has

14 been continued to December 3, 2014 at 1:30

15 p.m.  All right, so that concludes our

16 afternoon with respect to the hearings and I

17 expect we may be back shortly with some agenda

18 items.  So they are now in recess to take a

19 look at that.  Do you need a break?

20             PARTICIPANT:  I could use that--

21             CHAIR MILLER:  We'll consider that

22 one later.  I mean, I think we're going to be
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1 at least twenty minutes.

2             PARTICIPANT:  Okay.

3             CHAIR MILLER:  At least.

4             MEMBER ALBERTI:  She's selling it

5 short, it will take at least forty minutes.

6             CHAIR MILLER:  I mean.

7             MEMBER ALBERTI:  We've got

8 multiple agendas to go through which we

9 haven't even started.

10             CHAIR MILLER:  But maybe we won't

11 do them all.  Yeah, there's usually a legal

12 agenda and a licensing agenda.

13             PARTICIPANT:  Yeah, we have to do-

14 -

15             CHAIR MILLER:  It's just, I'm just

16 not sure, given the lateness of the hour and

17 how much of it we can do.  Yeah.  Okay.

18             (Whereupon, the above-entitled

19             matter went off the record at

20             10:15 p.m.)

21

22
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